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$31,372 PRELIMINARY PROVISIONS. 
@L Criminal actions. 

Sze. 31. The Penal Code defines and provides for the prosecution of a crim- 
inal action. 

(Cximinal actiom defined: See Pen. Code, sec. 683. 
22. Ciril and criminal remedies not 

Sec. 32. When the violation of a right admits of both a civil and criminal 
remedy, the right to prosecute the one is not merged in the other. 
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‘178. ‘%b punish for conterpt. j 

Sxo. 178. For tho effectual exerciso of the powers conferred by the | 

tion, a judicial officor may punish for contemptin the cases provided 
“Contempt of court: Sve post, #20, 1209; mame in justices’ oonrta: See post, vec, 908, 
179. Tb fake acknowledgments and affidavits. 

Seo. 179. Each of the justices of the supreme court, and judges of the su- 
perior courts, shall have power in any part of the state, and every justice of the 
‘peace within his city and county, or county, and a judge of a police or other 
inferior court within his city and county, city, or town, to take and certify: 

1. The proof and acknowledgment of a conveyance of real property, or of 
any other written instrument; 

2. The acknowledgment of satisfaction of a judgment of any court; 

3. ee ee this state. 

Acknowledgments of convey- Subd 3 Affidavits, use of: See post, secs, 
Sun ofraaity: Seath, Cena, soot Asbo, 2009 et 
sees ‘okaowiodgsioats of oti. ‘Depositions: See post, ass, 2019 ot 204. 


CHAPTER Y. 
MISCELLANEOUS PROVISIONS RESPECTING COURTS AND JUDICIAL OFFICERS. 
182. Subsequent applications for orders refused, when prohibited. 

Sxo. 182. If an application for an order, made toa judge of acourt in which 
the action or proceeding is pending, is refused in whole or in part, or is granted 
conditionally, no subsequent application for the same order shall be made to 
any court commissioner, or any other judge, except of a higher court; but 


nothing in this section applies to motions refused for informality in the papers 
‘or proceedings necessary to obtain the order, or to motions refused with liberty 
to renew the same, 


—It is quite usual = Motions trial.—After denial of a 
wien a oton E dented, which the moving motion iting the moving party can: 
meray esices to renew, et have th ny ow ph et tar I tt 

was 


it age Ced es dam the may be at 
wp ee mn arte ence afterward: files: People we cee Peal. 101, 


actions vad on dere, generally: Seo #ec#, 
2461 285. Leave ta renew motion may appestible 
a grated at chambers: Kenney ¥. Kelleher, Oordera—Seo post, seo. 939, 


183. Violations of preceding section. 

Sxe, 183. A violation of the lastsection may be punished asa contempt; and 
‘au order made contrary thereto may be revoked by the judge or commissioner 
‘who mado it, or vacated by o judge of the court in which the action or proceed~ 
ing is ponding. 

Vacntng orden: Bix'por, wou O67. nevlagattanns People. Gentry 1 Cah 191, 
184, Procvedings not affected by vacancy in offiee. 

Sxo. 184. No proceeding in any court of justice, in an action or special pro 
ceeding pending therein, shall be affected by a vacancy in the office of all orany 
of the judges thereof, 

‘Vacancies; See ante, secs, 42, 70, and notes, 

185. Proceedings to be in English language, 

Src. 185, Every writton proceeding in a court of justice in this state shall 
be in the English languago, and judicial proceodings shall be conducted, pre- 
eerved, and published in no other. 

5S 

















after said order shall be made, the board of su 

in the next section, lst ef porto lo sero a snd foci 
ist of persons to serve as trial jurors, in the superior court of said county, 4 
the ensuing year, or until new lists of jurors shall be provided. In 
caer having over one hundred thousand inhabilants)pmubli welaeti oii 

made by the judges of the superior court, or a majority of them if all do not 

attend, [Amendment, approved March 7, 1881; Stats, 1881, 69; took effoot Jan. 1, 
1882.] 


Bue. 205. Thoy shall proceed to soloct and list the grand jurors required by 
waid order of the superior court, and then select and list the trial jurors 
xoquired by said order. Said selections and listings shall be made of persons 
suitable and competent to serve as jurors, who are assessed on the last preced~ 
dng assessment roll of such county, or city and county; and in making such 
selections they shall take the names of such only as are not exempt from serv~ 
ing; who are in possession of their natural faculties, and not infirm or decrepit, 
of fair character and approved integrity, and of sound judgment. [Amendment, 
approved March 7, 1881; Stats, 1881, 70; took effect Jan, 1, 1882.] 


208. List fo contain how many names. 

Seo. 206. The lists of jurors, to bo mnde as provided in the procediag sec= 
tion, shall contain the number of persons which shall have been 
the court in its order. Tho names for such lists shall be selected from the ait. 
ferent wards or townships of the respective counties in proportion to the num- 
‘ber of inhabitants therein, as nearly as the same can be estimated by the 
persons making said lista; and said lists shall be kept separate and distinct one 
from the other. poe approved March 7, 1881; Stats, 1881, 70; took 
effect Jan. 1, 1882. 

Section 207.—In enacting new sections this number was omitted, 


208, Liat to be placed with olerk, 

Sno, 208. Certified liata of the persona so selected to serve as grand jurors 
@nd as trial jurors shall at once be placed in possession of the county clerk, 
(Amendment, approved March 7, 1881; Stats, 1881; took ¢ffoct Jan, 1, 1882.) 


209, Duty of clerk. 

Sze. 209. On receiving such lists the county clerk shall file the same in his 
office, and write down tho names contained thereon on separate pieces of paper, 
of the same size and appearance, and fold each piece so a3 to conceul the name 
thereon. He shall deposit the pieces of paper having on them the names of the 
persons selected to serve as grand jurors in a box to be called the ‘* grand jury 
box," and those having on them the names of the persons selected to serve as 
trial jurors in a box to be called the ‘trial jury box.” [ Amendment, approved 
Afarch 7, 1881; Stats, hepa pas yaaa 1, 1882.] 











eres hel fe stich me, When the official 
a been exgused in the manner provided in this section, the 
an official reporter pro tempore, ‘eh chail gictori (he cnn Eta 
ihe same compensation during the term of his employment as the of 
-Teporter. 
272. Oath of office. 
‘Seo. 272. The official reporter of any-court, or official reporter pro tempore, 
shall, before entering upon the duties of his office, perpia paket: o> 
-atitutional oath of office. 


273. Fes wichesk Fist Gereal ademas, 

Sec. 273. The report of the official reporter, or official reporter pro tempore, 
‘of any court, duly appointed and sworn, when written out in long-hand writing 
and certified as being a correct transcript of the testimony and proceedings 
in the case, shall be prima facie a correct statement of such testimony and pro- 
ceedings. 
aly Wend CAL Th Se en ae bos a= paprmrmacs E 


274. Fees of official reporters, 

Sno, 274. The official reporter shall receive as compensation for his services 
monthly salary, to be fixed by the judge by an order duly entered on tha 
minutes of the court, which salary shall be paid out of the treasury of the 
county in tlie same manner and at the same time as the salaries of county offi- 
cers; provided, that said monthly salary for each superior court, or department 
thereof, shall not exceed the following maximum: In counties having a popu- 
lation of one hundred thousand and over, three hundred dollars; in counties 
having a population less than one hundred thousand and exceeding fifty thou- 
sand, two hundred and seventy-five dollars; in counties having a population 
Jess than fifty thousand and exceeding thirty thousand, two hundred and fifty 
dollars; in counties having a population less than thirty thousand and exceed~ 
ing twenty thousand, two hundred and twenty-five dollars; in counties having 

ition less than twenty thousand and exceeding fifteen thousand, two 
hundred dollars; in counties having a population less than fifteen thousand 
and exceeding twelve thousand five hundred, one hundred and seventy-five 
dollars; in counties having a population less than twelve thousand five hun- 
dred and exceeding ten thousand, one hundred and fifty dollars; in counties 
having population less than ten thousand and exceeding sevon thousand five 
hundred, one hundred and twenty-five dollars; in counties having a population 
vs than seven thousand five hundred and execeding five thousand, one hun- 
dred dollars; and in counties having a population less than five thousand, sev- 
only-five dollars; and further provided, that where both parties to a civil 
‘action, or cithor, require the testimony therein to be written out in full as the 
trial progresses, the official reporter shall be allowed the extra expense occa~ 
sioned, to be nudited by the judge, and paid by the party or parties ordering 
the same; provided further, that in departments of superior courts devoted ex~ 
clusively to the trial of criminal cases, the judge of the court shull, in addi~ 
tion, fixand allow a reasonable compensation for the transcription of testimony, 
to bo paid out of the county or city and county treasury, upon the order of 
tho judge. In civil cases in which the testimony is taken down by the official 
reporter, each party shall pay a per diom of two dollars and fifty cunts before 

70 





_ practice as attorneys and counselors in their respective courts, but no 
‘upon strict examination in open court, and not otherwise, and upon eatisfactory 
testimonials’of good moral character. 

Soe rules of supreme court, No, 1, in note to section 129, 

271. Certificate of admission and license, 

Sxo, 277. If, upon examination, he is found qualified, the supreme court, 
or department thereof before which he is examined, shall admit him as an 
attorney and counselor in all the courts of this state, and shall direct an 
onler to be entered to that effect upon its records, and that a certificate of such 
record be given to him by the clerk of the court, which certificate shall be 
his license. 

278. Onth. 

Sxo. 278, Every person on his admssion must take an oath to support the 
constitution of the United States, and the constitution of the state of California, 
and to faithfully discharge the duties of an attorney and gounselor at law to the 
‘best of his knowledge and ability, A certificate of such oath must be indorsed 
upon the license. 


Attorney's dutios: Seo seo, 282, an attorney, seo Cohen v. We 


Faking eth Ast the perf he uke Gat 283; Ex parte Gregory Yale, 24 


Seo. 279. Every citizen of the United States, or person resident of this state, 
who has bona fide declared his intention to become a citizen in the manner re- 
quired by law, who has been admitted to practice law in the highest court of a 
sister state, or of a foreign country, where the common law of England consti- 
tutes the basis of jurisprudence, may be admitted to practice in the courts of 
this state upon the production of his or her license, and satisfactory evidence of 
good moral character; but the court may examine the applicant as to his orher 
qualifications. 

Admission on motion.—The it to court so as to prevent the of his acts 
‘We admitted on a sense from the 1 wat court rae called into vation soso + Garrison 
of sister state must be personally y present tn Gowan, 48 Id. 509, On the production of 

Bx parte Sualling, $4 The Hoanss, Shs cost ata lt a that the 
who wax entitled to be I tat ‘on motion, plicant is still a member of the bar of the 
fod ho hought that the! motion hal eet state whoee’Woenso ‘ba produces’ aie of Loss 
muaie, may be a de Jucto officer of the enthal, G1 Id. 122, 

280. Moll of attorneys. 

Sxe. 280, Every clerk shall keep a roll of attorneys and counselors admitted 
to practice by the court of which he is clerk, which roll must be signed by the 
person admitted before he receives his license. 

281, Penalty for practicing without license, 

Sec. 281. If any person shall practice law in any court, except a justice's 
court or police court, without having received a license as attorney and coun- 
selor, ho shall be guilty of a contempt of court, 


282, Duties, 
Swo. 282, It is the duty of an attorney and eounselar: 
1. To support the constitution and laws of the United States, and of this 
stato; 
72 
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tho court incline to the 
wigan ge rs 
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the change and of the substitution of a new attorney, or 
of the party in person, must be given to the adverse 
‘Until then he must recognize the former attorney. 

Fotice of substitution of attory mustbo The authority of an eager 
Bea bap Wickens ve Eide S14. 370; Gteen semuskT he aipalae wih 
6Cal. Neenah TU. 370; Given, ‘counsel who al ite with tiaras 

Cai. 200; 200; Hiideth v. Hareey,83ouns. Donald x. Mo St Cal 143. 
¥. 7 How, Pr. 192, And the authority of ye substituted attorney he 
itis taeda to re- inquired into he adverse attorney who ac- 
attorney: cepts service of ine of substitation: With- 
98. Until” ers v. ses LS . 
en pens ed apply to: Bs dare aol we 
1595 Livermore x. Webb, 66 Td. 489. * ; 
288. Death or removal of attorney. 

S20, 286. When an attorney dies, or 1s removed or suspended, or ceases to 
nct as such, a party to an action for whom he was acting a8 attorney must, 
before any further proceedings are had aguinst him, bo required by the adverse 
party, by written notice, to appoint another attorney, or to appear in person. 
287. Removal and 

Src. 287. An attorney and counsolor may be removed or suspended by tho 
supreme court, or any department thereof, or by any superior court of the state, 
for either of the following causes, arising after his admission to practico: 

1. His conviction of a felony or misdemeanor involving moral turpitude, in 
which case the record of conviction shall be conclusive evidence; 

2. Willful disobedience or violation of an order of the court requiring him to 
do or forbear an act connected with or in the course of his profession, which 
he onght in good faith to do or forbear, and any violation of the oath taken by 
jhim, or of his duties as such attorney and counselor; 

8. Corruptly or willfully and without authority appearing as attorney for a 
‘party to an action or proceeding; 

4. Lending his namo to be used as attorney and counselor by another person 
who is not an attorney and counselor. 

Tn all cases where an attorney is removed or suspended by a superior court, 
the judgment or order of removal or suspension may be reviewed on appeal by 
the supreme court. 

this the court to 
eee ncte tit, eons Mio dee 
practive for any one of the above causes, The v. Daingersield, 20 Td. 4! iH finpropes te 
manner of sen nita a forfeare and the declare an attorney guilty of 
oe eee ‘same from the rolls without im a 
thie teen pesto ting ec Cee ee eat edo aa eMeray 


a 
es 
eee name infamous: Id. 


ates mt do not create power: TaN ars Beet 
itis inherent’ fn thn courte Weoks on “Attor- : e 


fay, vee, BO; Prope ve cing 1 Gal, 14d. te In Nrelcecee bas eee Mibercal ds Callers 
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‘and conviction of the offender," 
id not run until conviction. 


PPETTECEEL 
oe 


ind person was 
0 een note bad lost his 
bret Oey 


rights 
to hote to theadwin 
had 


And see Wools vy. 43 

Td. 180, wheres distinction fxalbo botween: 

the mortgage and the m bt. Renewal 
‘of the note extends the of the mv 
ven ns security: Lest v. Morritl, 25 Id. 

he right of holiors of other notes of the mort 

p reac retains must be ent iin four 


|.149, where the mote matured six 
Ppeheahande une aco md 
dix monthsafter date, interest payable monthly, 


and in default Le the whole 
tert Tpayablolmnediately, 


Bru 
Tallane 29 Id. 503; but seo post, sec. 348, If 
a complaint is amended by setting out a new 
cause of action on # promissory note, the 
statute runs up to the day of fii 


ment: Anderson ¥. Mi 50 Id, 


ry etree note secured: Cy 
ysamiedateupon real 
ntatate of limitations, the ao 
is barred: eG 


te vr available Mo the 

mor foCarthy ¥ 
ere wetion againet the 
reason, it it =| 


(atehineon, 
BW Ge Meh Path te 


R. 


Promissory notes: 
state: See acc. 339, infra, Where « note was 
rare Pageble upon the yielding of profit to the 
cer frou certain mines, ¢ maker pats it 
oat ar his power to recei er profit by eon- 
oes mines, the wie becomes das, wate 
g statute, ruas from suck soavéganoe! 
Metin a peaiiohoal ease partake of 
Coupons on mi 
the nature of the bonds to which they bel 
‘anil are not barred until the bonds are 


1. An action upon a liability created by statute, otler than a penalty or 


forfeiture; 


2. An aotion for trespass upon real property; 
w 





OF CIVIL ACTIONS. 
Corporations and 


[Pace 1, Trem Hh, 
‘Hmita- 


‘Hon as regards them: See post, sec. 359, 


aéministrator.—Limitation 
or actin tet ac pavd three years: Secs. 
‘1573, 1589, post, and 
889. Within two years. 

‘Sx. 389. Within two years: 

1. An action upon a contract, obligation, or liability, not founded 
instrument of writing, or founded upon an instrument of writing 
of the state; 

2. An action against a sheriff, coroner, or constable, upon a liability incurred 
by the doing of an act in his official capacity, and in virtue of his office, or by 
the omission of an official duty, including the non-payment of money collected 
upon an execution; but this subdivision does not apply to an action for an 
BECApS; 

3. An action to recover damages for the death of one caused by the wrongful 
act or neglect of another. [Amendment, approved March 24, 1874; Amendments 


pon an 
ited out 


1873-4, 291; took effect July 1, 1874.) 
toy Contracts not prieeer tae 
verbal 
Sa ew ee desared tareed 2a tra fra ear 


wee In the Matter eee Estate, 5) 
215, a case of money loaned, where the statute 


was held to run from the time of the loan; pede 


AaMey ¥. Viacher, 24 Td, 322, 8 loan where a 
mere receipt for the same was not deemed 
on instrament in writin, 
of the statute; Si Sherwood. Dunbary 6 Id, 53, 
and Chipman v. Morrill, 20 1d, 136, actions 

to ae Sagas en & 00> 


had and 
i fd, 351, 
lancock ¥, Pio ‘Pico, v Td. 162, contract of 


hirin, 

Ociseed ip raaker of w:hote. xortal agrees 
‘to fornish to the holder to id value 
thereof, does so, he cannot, after the ex- 
pirntion, of two. years, seek to have the note 
canceled on the ground of such verbal agroc- 
ment; (ater ¥. Lane, 49Cal, 200, 

Specific enforcement of verbal contract to 
convey land: Lowell v. Kier, 50 Cal. 646, and 
pe ¥. Clark, 17 Id. 586, Where such a cane 

ia declared to fall within section 343% 


pees court: ‘* We are of opinion that the two 
limitation found in the firat clause of 
the first subdivision ef section 399 is applicable eruos, 
all sections at law not specifically mentioned 
in other portions of the statute, We say ac 


840. Within one year, 
Sxo. 840. Within one year: 


within the meaning fi 


tions ab law advisodly, since section 343 fixer 
the time within which certain bills in equity 
be filed.” This opinion gives a very in- 


any 


aloe tee in Wood ¥. Currey, 57 
1d, 208, where an action for Tage col keg 
‘an execution on pee el in ses 

Sas helt erred wiht two aeeot baal m4 
levy, notwithstanding the pendency of injunc- 
tion to restrain the levy of the exe= 
cution, 

Actions for malicious Prosesntion fall within 
this subdivision: Sharp ¥. Miller, 54 Cal. 329; 

Anderson v. Coleman, 56 Id. 134, And an ac 
tion for vary, suing ont a writ of in- 
junction mi ght within two years 
a ite ‘aialton: it eal nods te nent 
al within two ajo it 
for defendant, it wilt bob Ta barcpisicl wuleraon Ve 
Coleman, auprea, 

‘Instrument executed out of the state.— 
A A foreign _{iaenent, dows not tall within this 


ceuenory Palen v. Ray, A Cal. 287 
‘Sul Injury o death: Benjamin 
vy. Bldridge, 50 Cal. 612, ‘The cause of action 
accrues at the death of the injured. party: 
Where the death ooourre prior to the adoption 
the codes, under a statute te ting the right 
Station thereforto two years, this same ease 
ele that the coe did not lengthen the time, 
Actions stati to: 


against 
he ae with the sini of this wet 
the supreme court, in Paige ¥. Currolh OL Cal 
211, Wold that astions against th 
Hataties be bls oficial baad ment ba ber er 
within two years from tho time the action ac- 


Actions for escape: See infra, seo, 340, 
subd. 4. 


1, An action upon a statute for a penalty or forfeiture, when the action is 
given to an individual, or to an individual and the state, except when the stat- 
ute imposing it prescribes a different limitation; 

2. An action upon a statute, or upon an undertaking in a criminal action, 
for a forfciture or penalty to the people of this state; 

98 ‘ 
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ir; 
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zi 


property, and 
mami constractive, is given 
unences 


Fras? 
Ex 


cae, 
it in liquidation of 
continues 


i 


3 
ie 


the statute, and the statute bogins to run from 
t the tenure by which fitted by which 
2 Ord ¥. De td Guerra, 18 Id. 74; see 
..172 ot neq. 
one who receives from another a note and 
a thind person, in pledge ax wac- 
lebt due him by the pledgor, after- 
es to return the pledge to the 
der of payment of the debt for 
was mado, this refusal does 
ie statute of limitations in motion as 2: 
doe which Sop as ara nee js 
ledgor receiving money or in pay- Hen L. 
eae the note nod joes Ponce rates 7 i the sopreme 
Bley, 47 Cal, 155, court of Toxas, Baker v. Kennedy, 16 Cent. L, 
Bot where the truatee renounces tho trast, J, 293, follows the same doctrine, 
344. Where cause of action accrues on mutual account. 

Sro. 844, In an action brought to recovera balance due upona mutual, open, 
and current account, where there have been reciprocal demands between the 
parties, the cause of action is deemed to have accrued from the time of the last 
item proved in the account on either side. 

Open, mutual, and current account— ¥. Commnes FV. M. Co, 17 ¥d. 

‘A mutual account is one in which there are re- the items are allon one aides 
‘ciprocal demands, * Mutual acco M, Co, Ta. 594. In Green v, 
- ¥. 1, where the defendant del 
plaintiff butter and ezgs at different times, 
other side, or an ex) or an agree- to be credited upon his account, the account 
ment for » set-off of mutual debts: Norton vy. thereby became mutnal. The distinction is 
1. 126, 130. Ibis nota ‘* mutual between payments in mon ep ey 
goods and’ to bayer smarchandiee, So also Schall-y, Btener, 68 Gee 
thereon from time to time: 190; Payne v. Walker, 26 Mich. 60. 
, W225 of and current” is distinguished from 
ifalump of “stated.” Where ® balance has not been 
the pro- struck, an accountis open and current: Norton 
Stila foapplind onthe aocount: Weatheroa | ¥- 30 Cal. 126, 
845. Actions in name of state or for benefit of state. 

Sxc. $45. ‘The limitations prescribed in this chapter apply to actions brought 
in the name of the stato, or for the benefit of the state, in the same manner as 
to actions by private parties. 

846. Action to redeem mortgage without account of rents and profits, 

Seo. 346, An action to redeom a mortgage of real property, with or without 
4n aveount of rents and profits, may by brought by the Mmortgagor or those 
100 
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OF CIVIL ACTIONS. 


Qt Ta. 351; Allen | 
danke ¥. Patterson, 


Lawrence ¥. 

Mayer, 1d. G25; Adki yi 

102; Meeks v. 8. P.R. R. Co., 81 Ed. 

Post, aoc. $73, ani note, ‘Amendin, 
the mo- 


to be » 

: Trovin ofthe ratte 180, fom which 
nenoement of the action no 

ll ba under, the statute of 


wes dh 

the new defendants. Until they are 

tics, the action is not commenced as to < 
defers v. Cook, 58 Cal. 147, And watil then 
the statute runs: Ind; Attineon ¥. A. d 8. Cov, 
53 Id. 102; Shaw v. Cock, 73.N, Y. 14. 


Successive absences must be sere 
|, and the whole time the defendant 
absent dedtneted froun the time which 

has elapsed since the’ caus of action has av- 

cerned will give asa balance the time the stat- 

ute of Nmitations has ran: 
"44 Cal. 


Rogers v. Hatch, 


‘The retum, to asst the statute running, 
must not be clandestine, nor for such a short 
in insu! to enable 
aa to those who are citizens f, but are 


absent: Thomason v. Odum, 

Ala. 480; ‘AY. |, 24 Com) 4 
¥, Mahone, 321d. 253; Kdwarcls v. Rows, 68 Td. 
147; Erekine y. Messicar, 27 Mich, 84; Bower 
¥, Henshaw, 56 Miss. 619; Prine v. Drew, 4 
N. H. 306; Crocker v. Arey, 3B. 1 178. Aud 
consult, in this connection, section dl, post. 

‘The absence of a Eocmtenene frota the state 
Tas been held, in Watt v, Wright, 4 West Coast 
Rep. 622, not bse Lauer the _ ‘i ipon the 
mortgage on ‘nat creditors of the Wnortgagor 
who have ‘obtained attachment liens on the 
Promises subsequent to the mortgage. 


23 y. Shaw, 16 C 


A toraign seperation having a ang 
ou aving & managing 
agent in California exercising his authority 
openly ia not absent from the state within the 
racaning of the atatate: Lauerence v, Ballou, 30 
Cal. 264, See further the note in 36 American: 
Decisions, above referred to, 
Absence of | it muat be in 
the complaint, it being exeeptional in its charac- 
ter; otherwine his presenoe in the state will be 
presumed: Baas v. Berry, 51 Cal. 264, 


852. Exception, as to persons under disabilities, 

Seo. 352. Ifa person entitled to bring an action, mentioned in Chapter TI, 
of this title, be, at the time the cause of action accrucd, either: 

1, Within tho age of majority; or, 

2. Insane; or, 

%, Imprisoned ona criminal charge, or in excoutiun under the sentence of a 
criminal court, for a term less than for life; or, 

4, A warried woman, and her husband be a necessary party with her in com- 
meneing such action; 
—the time of such disability is not a part of the time limited for the commence- 
ment of the action, 

Stats. 1868, p. 325, 

Disabilities stopping running of statute: Sco unfe, soc, 325, and note, 








OF CIVIL ACTIONS. : [Pane IY, Tove Ht, 


swith Ube’ Uaited State the tims of the contiinanes of the war is not part of {Bf 
period limited for the commencement of the action. 


‘B55. Provision where judgment has been reversed. 

Sno. 355. If an action is commenced within the time prescribed therefor, and 
judgment therein for the plaintiff be reversed on appeal, the plaintiff, or if he 
dio and the cause of action survive, his representatives, may commence a new 
action within one year after the reversal. 


‘This and the six following sections are drawn. 
froin statutes of 1850, 
‘War suspends sta‘ 


Btatuto of limitations bo 


‘countries at 
Robson, 10 Am. Deo. 623; Selden 

x. Preston, 11 Bush, 191; Jones v. Ne 

Ala. 471; Ahnert v. Zaun, 40 Wis, 622. 

‘the statute was held not suspended w! 


856. Provision where action is stayed by injunction, 

Suc. 356. When the commencement of an action is stayed by injunction 
or statutory prohibition, the time of the continuance of the injunction or prohi- 
| Ee reel ae moma leeanlappameincote = 

Tee iwawer tection to the inability of an heir to maintain 
e debtor 


ene tion 
‘an action for the recovery of real pi 
a raving of of the statute ato such pr Crosby v. Dowd, @ Cal. Go vata 


‘Cal, cation in insolvency is not’ a a statutory 
prohibition aa will stop ‘een ‘yrs in whik 
to commence an action to: ‘mechanio’s 
he Adal ae pearel can Te in ine 
solvency: Bradford v. Dorsey, 63 Cal. 122, 


B57. Disability must exist when right of action accrued, 

Sno. 857. No person can avail himself of a-disability-unless-it-existed-when 
al aapaleras 

Ee Dialility raat exist when the sight of ¥, Brown, 61 Mo. 187), Beesrtngee y_ ederim 


Se Acted, ne eee Pcie ilities 39 Wis, 402; Hogan vy, Kurts, & U, 
acaral ees isk ban Ne all himself as See ante, noo, $25. 


at the a pata: Demarest « ‘Bucoeaaive disabilities; See infra, soc. 
9, sey in 407; Daniel v. Day, 958, and ante, wo. 328, Y 
431; Prits v. Joiner, 54 IN, 101; Rogers 


858. When two or more disabilities exist, elo. 

Sue. 358. When two or more disabilities coexist at the time the right of ac- 
tion accrues, the limitation does not attach until they are removed, 

Sce supra, nec, 357, and ante, 200. 928, in note, 


859. Action against directors or stockholders of corporation. 

Seo. 359, This title does not affect actions against directors or stockholders 
of a corporation to recover a penalty or forfeiture imposed, or to enforce a lin~ 
bility created by law; but such actions must be brought within three years after 
the discovery by the aggrieved party of the facts upon which the penalty or 
forfeiture attached, or the liability was created. 


+ the running of the statute as tothe stockbold- 
ers, noo Young v. Rosenbaum, 39 Id. 646, 
Anaction brought againat stockholders to re- 
cover momny had sd receive by tha cbepaehtica 
more than two yeara before action is commenced, 
Sut Jon than three is in timo: Green ve 
110; Davddvonv. Rankin, Beekman, 20 Cal. 645, Followed in Micheld¥> 
sane tar the sagpension of the Beckman, 04 1d, 117, 
‘pgainst the corporation does 
108 








OF CIVIL ACTIONS. 


\fisse of of before, notion of the assignment; but this section does not apply to 
n negotiable promissory note or bill of exchange transferred in good faith, and 


f good consideration, before maturity. 
name—Tho 


e 


i 


y 


3s 


ee 


notes action: 3 . 
ee post, BOCK, 


the action will lie: McBuen v, Johnson, 
260, 


th tien fn plain and impocative, ‘The 
Stss taetirist be thn legal OpDeRE GO 


trino and rule to all cases.” 

and survival of causes of 
1582 ot soq. 
inds.—That an action ean- 


ratification by the debtor to authorize such an 
action: Grain ¥, Aldrich, 38 Td, 614; Marizouw 
v. Pioche, 8 Id. 536, If the debtor docs Agrees 

i Id. 


‘And that an assignment of part in the 
absence of the debtor's assent is valid in equity, 
‘s00 Grain y. Aldrich, supra. 

Sot.offs and counter.claims,—Soo the sub- 
ject, generally, in the note to nection 438, post, 
after maturity of a ‘iable instra- 


- ment takes the same subject to defenses oxiat- 
maker and payce: 
2 Cal. 163; Vinton ¥. Crowe, 4 
309; Puller ¥. Hutchings 10 Td. $26; Hayward 
39 Td, ‘58. af 


|. tug between the 


5 of w 


& Co, v, Stearn, But a transferee 
in good faith, before maturity, takes the instru- 


. ment freed from auch defenses: 


SE 18 or etn aa action be 
ol @ not tl 

in interest: ‘Skeices v. Dunn, 1 Weat 

Rep. 023 (Utah 


person to whom an order is given by a 
his debtor muat ae ia. his own 
the debtor has not accepted 
Wheatley Strobe 2nd 0; Walker vt 
‘ h 12 Id. 92; ¥. 
Maxro, 18 Mo, 564; Pope v. Huth, 14 Id. 403, 
Tn the case of an ment of part of a de- 
inand, when made with the knowledge and 
consent of the debtor, the assignee may suo 
alone for his portion: Grain v. Aldrich, 38 Cal. 
‘514; nor in any erent is\the assignee a necea- 
tion brought by the as- 
ion: Lerse ¥. Sherwood, 21 
igament i+ absolute, 
the may sue for and recover the en: 
tire amount, even thongh by the assignment 
he soquired only @ postion of ‘the demand: 
Oradwot +. Harris, 29 1d. 150, 
Of this important change in the common- 
iT if Biseing. | roy, in Reme- 
‘ays, alter citing und criticis- 
i: “The rale deduced from 


ty 


cBwen 


v. Benn. 
ley, 8 Id. 280; Naglee ¥. Lyman, 14 Id. 450; 
Robinson ¥. Smith, 1, 94. 

‘A recent decision of the supreme court of 
this state is of great interest. It is that an 
indorsce after maturity, from one who ac- 

wired the note before maturity, is not affected 
By equities oxisting betweon the original per- 

ica: Bank of Sonoma v, Gove, 63 Cal. 355. 

Bee the subject of negotiable instruments 
and the rights of parties thereto discussed in 


the Civil Code, sect, 3122 at neq. 

Set-offs before notice of assignment: Me. 
Cabe vy. Grey, 20 Cal. 509, whore the debtor 
purchased a judgment against his creditor 
after assignment but before notice, See com- 
ments upon thia decision in Pomeroy on Reme- 
dies, nec, 106. 

Tho defendant may set off claims against 
the plaintiff’ acquired by assignment, but the 
defendant must be the absolute owner thereof: 
Jones ¥. Chatfant, 65 Cal. 105, where the de- 
fendant sought to set off a judgment obtained 
by his assignor against the plaintiff. 

‘Assignment by agent—An unauthorized 
assignment by an agont cannot give the as 
signce a right of action against defendant, noe 
con such assignment be subsequently ratitied 
no as to create the right of action not oxisting 
when suit was brought: Wittenbrock y, Bellmer, 
57 Cal. 12; nor will a aupplemental complaint 
remedy the defect; Id, 


869. Executor, trustee, ete., may sue without joining persona benaficially tnterested, 

Sec. 369. An executor or administrator, or trastee of an oxpress trust, or a 

person expressly authorized by statute, may suo without joining with him the 
108 











rest, and” must sue: 


disclosed, in ardor 
sue me ee foot Sy the 
Pidirematmbrsiieiok ce feta ser h “Sta Tab Cos 18h 473. 
870. Married woman az party. 
Sne. 370. When a married woman is a party, her husband must be joined 
with her, except: 
1. When the action concerns her separate property, or her right or claim to 
the homestead property, she may sue alone; 
2. When the action is between herself and her husband, she may sue or be 
sued alone; - 
8. When she is living separate and apart from her husband, by reason of his 
desertion of her, or by agreement in writing entered into betwoen them, sho 
may sue or be sued alone. [Amendment, approved March 24, 1874; Amendments 


873-4, 293; took effect July 1, 1874.) 


wife, if plaintiff, need not join her busband 
with her; if defendant, he must be made a co- 
defendant. As Plaintiff, and concerning her 


ng , thewife sucalone: Sny- 
akes certain permiaai der v, Te ies Ga 83: on Maren v. Johuson, 
ah uature, which do Sane the wife 161d. 308; Kayev. Phelou, ve Td. 128; Cablere 
from joining her husband ey sood v. w', 31 Id. 333; Corcoran v. 
section ie ve 32 Id, 82 The pleads ‘should disclose the 
Cal. 82; fact that te io propect is the mia ae ime 
0 


eames C30 
ia not obliged to sue by procheis ami: Kashaw 
a Kasha 3 Id. ‘S12; 8 ‘a5 is the case in some of 
code states. See Pomeroy on Remedies, 
seca. 236,237. Or she may make Tec hesbend@ a 
co-plaintiff: See cases first above cited in this 
band, moe ‘The statement in Marlow v. Bartew, 53 
forecitre provoke v. Nye, 30 Td. 456, 460, that in actions concerning her 
Cal. 401. id husband and wifo are properly separate estate tho wife may be aued, mast be 
fendants in actions on the wife's contracts an inadvertence, and was not necessary in that 
before marriage: Keller vy, Hicks, 22 Id. 457; case, a8 the hashaucl wi ‘o-defendant. The 
Viantin ¥. Bampus 35 Td. 214. But the wife Towa code allows the 
Sslinpropery jolno ina mit brought to reoorer 
money which borrowed, but which went Airter v. Hatten, 42 Iowa, 
into tho a mm oer Althof ¥. Con- The fact that the wife has joined her hosband 
Tein, 38 14, 230, ro judgment haa been ae n party plaintiff in an action concerning har 
its ana wite, penal she ass seperate evtate will aot work an ane 
is by beri the action wi ling it, they 
rede poere: Laer A She get Cpe oa 
intervene in foreclosure ween the partics wan sever t the 
contigs it ma her husband i ubechime tho. righbef acting eiill coutinual i tho wi: ai 
land as her states Kohuer v. Aahen- Torts to the wife, or her pro) 
‘ ‘tion for an assault and coe her tha 
wifo was allowed to sue alone 
injuries: Cole v. Langdon, SS Mea BOS, 5655, 
wife's sep. Maya vy. Marsh, 35 Barb. 63. Tab noe oe 
arate property.—Unier this sullivision the. sctiou for alander: Gibson v. Gidvow, 40 Wis. 


10 





a 3 
i ich no guardian ad 
litem woe ited, and in which the decree 
gave the lafant no day to show cause. 
Powers of ad litem —This 


63 Cal, 56, 
io ad litem: See 


their gen- next section. 
‘and defended for them, 
ve 


ward 1 See post, 
the eos. 174: etasy, sand Civ. Code, seon 230 et peq, 
of guardian.—The 


ian 
ian 
v. 


N 
to i Bee, 17: ; 
Smith ve Me Donald 42.Cal $870 tho 


have ‘a day” os in the judgment, and the their agate ana fiat Titian i Code, penis 
Aantal nlinslitey\ giving’ novdng, 45 te’ ab hen: : 
378. Guardian, how appointed. 

Swo. 873. When s guardian ad litem is appointed by the court, he must be 
appointed as follows: 

1. When the infant is plaintiff, upon the application of the infant, if he be 
of the age of fourteen years, or if under that age, upon the application of a 
relative or friend of the infant; 

2. When the infant is defendant, upon the application of the infant, if he be 
of the age of fourteen years, and apply within ten days after the service of the 
summons, or if under that age, or if he neglect so to apply, then upon the ap- 
plication of a relative or friend of the infant, or of any other party to the 
action; 

8. When an insane or incompetent person is a party to an action or proceed- 
ing, upon the-application of a relative or friend of such insane or incompetent 
petson, or of any other party to the action or proceeding. [ Amendment, ap- 
proved April 15, 1880; Amendments 1880, 63 (Ban. ed. 235); took effect imme- 
diately. | 
Meeiapdecca sa spinnin Banhart ae 
tunde ore tenus in open court, as well aa in 
874. Unmarried female may sue for her own seduction. 

Seo. 874. An unmarried female may prosecute, as plaintiff, an action for her 
own seduction, and may recover therein such damages, pecuniary or exemplary, 
as are assessed in her favor. 

Seduction of unmarried female —‘ This, 
amd the anecocding nection, are new. Hereto- 
fore the action could only be in the name of 
the parent, or one who atanda iu that relation, is 
and is supposed by that fiction that he has common-law action for seduction, wu 
anfferéd circamstanoes and by whom it could be 

seo the note to Coon v, Moffett, 4 Am, 


403. Ino later volume of Patera ra a 
ith the note to Weaver v, Bachert, 44 Id, o 


uz 

















of ri Perea seadines per 3 
aed; an ober aad, 
ts ey hemreute gates 
rate inatraments, 
defendants in ite fee 


ae section, while authorizing 
ble on the same obti s Riphaitoaes 
foul sloes not pees their aig, jolut: Fee 
this point et 
, 24 Wis, G10, 


384. Tenants in common, elc., may sever in bringing or defending actions. 
Seo. 384. All persons holding as tenants in common, joint tenants, or 


‘coparceners, or any number leas than all, may jointly or severally commence 


Touchard-y. Keyes, 21 Td. 202, One tenant was 
jitted to sue for diversion of water from a 
iiteh and land owned in common: Hiner ¥. 
den ic personal opera entracia wat 
ive wil 
ere tha al ay a Mots ena olde ve owner, supras 
Homer, 4514. G10; oll v. rig 98.4 4913 sa 
885, Action, when not to abatle—Substitulion. 

Sre, 385. An action or proceeding does not abate by the death or any dis- 
ability of party, or by the transfer of any interest therein, if the cause of 
notion survive or continue, In ease of the death or any disability of a party, 
the court, on motion, may allow the action or proceeding to be continued by or 
Against his representative or successor in interest. In case of any other transfer 
of interest, the action or proceeding may be continued in the name of the 
original party, or the court may allow the penion to whom the transfer is made 
to be substituted in the action or proceeding, [dAmendment, approved March 24, 
1874; vue 1873-4, 295; took ston July 1, 1874.) 

A decree reciting that ‘this action havin, 
been continued, in consequences of the death 
the plaintiff, by hia executor Samuel Webb, 
and the if having found » verdict for the 

me crated Sta ee 


ah reviral of it in the Sth prema At 
events, oun 
sol us ehteayel solsveralis rapt Hei ae 
us 





tical, ‘but are adverse to and independent of one another. [Amendment, 
“approved March 8, 1881; State, 1881, 19; took effect immediately. 
fatal to the right to the remedy.” Again: 


“The plaintiff, in an inta “HHUA 
Setar ae ote a ee 


to 
ion: McDevitt v, Sullivan, 8 Cal. 592. So a 
other claims must tenant, against whom econfli claims for 
re “Te is an undeviating rent are mad 
oe ete a eect es 
ta ee te aera ot th 
the subject of litigation, this alone will be Rep, 7 


887. Intervention, when and how, 
Ske. 387. Any person may, before the trial, intervene in an action or pro- 
ceeding, who has an interest in the matter in litigation, in the success of either 


other persons, either by joining the plaintiff in claiming what is sought by the 
complaint, or by uniting with the defendant in resisting the claims of the plaint- 
iff, or by demanding anything adversely to both the plaintiff and the defendant, 
and is made by complaint, setting forth the grounds upon which the interven- 
tion rests, filed by leave of the court, and served upon the parties to the action 
or proceeding who have not appeared, and upon the attorneys of the parties 
who have appeared, who may answer or demur to it as if it were an original com- 
plaint. |Amendment, approved March 24, 1874; Amendments 1873-4, 296; took 
affect July 1, 1874.} 


Intervention, os it is known in this state, must be that created by a claim to the demand. 
fx o “judicial proceeding unknown before in or some part thereof in suit, or « claim to, or 
wu onlinary courts, eathely unlike anything lien upon the property or some part thereof, 
Peliich had deen cxatomary fn the comunsn-law whichis the subject of tigation? 1d. So also 
or equity tribunals of England or the United Gaaquet v. Johneon, 1 La 431. Tho amount of 
States. Indeod, it was confeseodly borrowed the terest is immaterial: Coffey v. Greenfleld, 
from the provedore established by the code of 55 Cal. 382. It makes no difference that the 
Loulsiana:" Pomeroy on Remedies, section 416, intervenor may or may not protect bia inter- 
‘That the system of “intervening” camo to us est in some other way: Id. ‘The interest 
through the civil law, see also FZyman ¥. inst be made to appoar from the intervenor's 

40 Mis. 7265 Horn x. Voleano Water pleadings by proper allegation: S. C., 62 Cal. 


i ee a Se ‘the fol- 
lowing cases: A prior mortgage of premises 
Fan hh be charged with a mechanic's liens 
Walker v. Hauss- Hijo, | Cal. 183; the wife of 
the mortgagor may interyous in an action to 
foreclne& mortgage on the hameateals Sargent 
vy. Wileow, 5 Ie. 504; Moss v. Warner, 10 1d, 
interest 200; Dillon vy. Byrne, 6 Ld. 4568; Me 
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case Vag pele ad the and abilities 
hadi Apri beubbctoriempery 
S ecietaee ‘will bo. 


paps hid tee 

Seaton . Saul, V 

intervenor: Donner Remedies, 
toresting questions arising ont euiectie aati ee 

were ater Se ended inkling i pees 

B88. Associates may be sued by name of association. 

See. 388. When two or more persons, associated in any business, transact 
Such business under a common name, whether it comprises the names of such 
persons or not, the associates may be sued by such common name, the summons 
in such cases being served on one or more of the associates; and the judgment 
in the action shall bind the joimt property of all the associates, in the samo 
manner as if all had been named defendants and had been sued upon their 


of 
the | 
ot the 





joint liability, 
This seotion 


Pion it nee battate Fay, but 
se ae eel a substi ir, an 
the former methods of 
Keith, 18 Obie 

de- 


the firm steely apres 
iat “pls name: Gilman ¥, Cos 


grver, 22 
Prupsarian Gen. —Where plaintiff al- 
Jogos hat « Tull & Co," were indebted to him, 
Dut failed to prove that there wore others in 
the ea erring eae ihe Co." were oe 
ot 1@ action proceeited agniu 
Holla nee AMaliben v. Hull, 5 Cal. 246, 
Where st title of the action, as given at the 
head of the ‘rare Wel 


it, was lah ve 
‘AM. Walsh etal, Red Star Min- 


somposing the 
ng Company, and and in the body of the complaint 


cae free Star Cag 
omitting the word “mining,” was a minin, 
nssociation, apaurmbacel pete A} 
who were #0 oe and so much acat- 
fais yrocae wont mash delay 
pecpiitben, = jout mio 
plese i ‘Hherefore sued thes 
Povenatal tid name, and then the complaint 


Walsh, for the amount sued for, to be enforced 
t the jolnt property of the members of 

q nee —the court held, in a collateral 
hat this wan substantial Bes 


Moseover 1 
be ner whether = “in wi 
defendants had been # 

was anything more than oat st. mater 
and, to say the least, was anal: 

of a misnomer, which never ie 
mont void. If the defendant does nite 

to appear and plead matter in abat 
matter ia waived 

error, if he has been 

Tous is a judgment by del 
though by the hg Wn Dan 


5 amy v. Heya 
Hammond ¥. The People, 2 a 
ground that the statute was in Wee of the 
common law (as to which, see sec. 4, ante), the 
court held it must be strictly constroed, and that 
the record in an action commenced, nobagainst 
the “Independent Tunnel Co.,” but coat 
the “Independent Co.,” which was ly 
a different name, and in which the summons 
was nddlressed to the Independent Tunnel Co., 
failed to ane ina conte 


‘Martin. "Bess ict Court, 13 Nev. 85, furnishen 
another illustration of actions upheld agninat 


eel and eet: bea a post Cire for the 
reeovery of money, and conclu: wil tobe 
judgment for ths all a 
stone it the "Red Star Mining Com. 
foiaed in ie return to the summons the 
certified that he served the sume by 
aiesys thereof to M, Walsh, person- 
nie one of the members of the ‘Red Star 
eg defendant, ah Se a the time for 
vi x] 
‘the ag ried in the fala Lord manna by thoir firm name. 
thereafter Gntered a judgmont against Partners under ff fictitious name must file 
‘the ** Star Mining Co.,"" without naming certificate: Soo Civ, Code, secs. 2466 et seq, 
389. Court, when to decide controversy, or fo order other parties to be brought in. 
Suc. 389. The court may determine any controversy between parties before 
it, when it can be done without prejudice to the rights of others, or by saving 
their rights; but when a complete determination of the controversy cannot bo 
had without the presence of other parties, the court must then order them to be 
Drought in. And when, in an action for the recovery of real or personal prop- 
erty, a person, not a party to the action, but having an interest in the subject 
thercof, makes application to the court to be made a party, it may order him ta 
be brought in, by the proper amendment. 
122 














- Sxe. 398, If an action or proceeding is commenced or pending in a court, 

_ and the judge or justice thereof is disqualified from acting as such, or if, from 
‘any cause, the court orders the placo of trial to be changed, it must be trans- 
ferred for trial to 4 court the parties may agree upon, by stipulation in writing, 
or mado in open court and entered in the minutes; or, if they do not so agreo, 
then to the nearest court where the like objection or cause for making the order 
‘does not exist, as followa: 1. If ins superior court, to another superior court; 
2, If ina justico’s court, to another justice's court in the same county. [Amend- 
ment, approved March 3, 1881; Stats. 1881, 23; look effect immediately.) 


ian 
foatian of jadge: Seo. note to 900, 
307, Hf the judge who is holding the court at 
the time the motion is made is not disqualitied, 
peacoat tio Joe usually sitting may be, the 
supreme court not reverse an order deny- 
899, Transfer, how made—Papers to be transmitted, 

Sx. 399, When an order is made transferring an nction or proceeding for 
trial, the clerk of the court, or justice of the peace, must transmit the pleadings 
and papers therein to the clerk or justice of the court to which it is transferred. 
‘The costs and fees thereof, and of filing the papers anew, must be paid by the 
party at whoxe instance the order was made, The court to which an action or 
proceeding is transferred has and exercises over the same the like jurisdiction 
as if it had been originally commenced therein. 


400, Proceedings after judgment in certain cases transferred. 

So, 400. When an action or proceeding affecting the title to or possession 
‘of real estate has been brought in or transferred to any court of a county other 
than the county in which the real estate, or some portion of it, is situated, the 
clerk of such court must, after final judgment therein, certify, under his seal of 
‘office, and transmit to the corresponding court of the county in which the real 
estate affected by the action is situated, a copy of the judgment. The clerk 
‘receiving such copy must file, docket, and record the judgment in the records 
of the court, briefly designating it asa judgment transferred from —— court 


(namin the proper court). ia 
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ground of ¢ must not on! 
“aver the fact of the mi but also 
the circumstances under which it 
40 far as those circumstances may be 


twrecn 

ioe 
alee rewal 
mou 


proves 

show that he had 

for retaining it, the 

the promise: Areute y. 

Stanwood v. Sage, 22 Td. 
Dickao my 

7 Mass, 


‘tract, ‘The com- 
pulsion or cvercion which is sufficient in Jaw to 
reniler a payment involuntary nyust come from 
the party to whom or by whos direction the 
Payinent ix made, and arise from the exercise of 


rrison 
inghest, 18 Ta, 404; Bremmagin v. Tit 
Tinghast, 1a, 370. ‘The mere fact that a 


tices, t enough 
Tecentien rc Ted ete ae 
149, Tt was held in Hayes y, Mogan. 5 1d, 243; 


- for another 
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[Panr I], Trex VI, 


. Richards, 9 Td. 4173 
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ipeFte 
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oy 
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Bree 
ad 
Pees 


hs 


the money of 
tick We alain that the demand 


of plaintid 


Dussol v, Bruguiere, 50 Cal. 456. Money pala 
a nulere, . 
by husband for wife: Sec. 370, note. ih 
Multiplicity of actions —If a claim is 
founded upon one entire contract, where the 
breaches aro not recurring, or upon one 4 
or continuous tortious act, it cannot be divi 
demands, asd made the 


and judgment 
a pclae ne to 

we Porter, $3 Cal 

Tobua, 136; 


5 nn Hes 5 
Curningham v, Tagen Sal. Ae E 


will be 





nds int is ono 

aromas Soe 

Prior to the amendment after'the ent defantt him on the 

tection was construed to ay to ta original pleading. An ment in substances 

eon it made after answer and that neod cpa aa Thompeon ¥. Johason, 00 
t te served’ upon the adverse party unless 202. 


433, Oljection not appearing on complaint may be taken by answer. 

Sxo, 433. When any of the matters enumerated in section four hundred and 
thirty do not appear upon the face of the complaint, the objection may be taken 
by answer. 


434. Objections, when deemed waived. 

Seo. 434. If no objection be taken, either by demurrer or answer, the 
defendant must be deemed to have waived the same, excepting only the objec- 
tion to the jurisdiction of the court, and the objection that the complaint does 
not state facts sufficient to constitute a cause of action, 

‘Waiver.— The objection that the answer 
does nob state facts, otc., may be raised in 
the supreme court for the first time: Ciald- ointed out is waived: Powell y, 
well ¥, Ruddy, 1 West Coast Rep. 295 (Idaho). Id. 197. Ttwas held that where an adi 
‘he following are instances of objections beit trator does not sct up his privil by demurrer 
waived: The defense of the statute of limi- or answer, but suffers ji to go by de- 
is Wi 7 + fault, this in a confession ue i pro] v 
“ 


tations: Gruttan v. ‘ggina, 
¥. Middleton, 14 Td. 540," Bul cans 
not be deprived of his right to amend be- 
cause his ad chooses to take advantage 
int on motion for a 
lemarrer, A i 


the complaint or answer: Valencia v. 

Couch, 82 11, 342. Non-joinder is waived if not 
taken’ adv: of by answer or demurrer: 
fokelumue Zilt Co., 7 Td, 333; 

old that if the court 


tried upon the theory 
may order in, the allegations of the complaint, th 
standing the failure of the defendants to insist cannot in the supreme court raise the 
demurrer oat their presence: Grain y. that it does not do so sufficiently; Widte y. 8. 
ildrich, 38 Ti, 50 Ie. 
Hf not taken advantage of by demurrer or 
suswer, misjoinder is waived: v, Chand- 
der, Gal. 108; approved in Leuvs v. Clarkin, 


fs er, & Td, 293; time: Sec. 438, note. 
wn ve ‘h this section provides that a failure 
7 ur for tho first and aixth causes stated 
in section 490 does not waive the objection, it 
€ nowhere states any time or in which 
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Marius v. Bickuel, 10 
Td. 677; Larned 
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OF CIVIL ACTIONS, (Pane U, Tee VE, 
448. Genumencse of instrument, how controverted. 

‘Seo, 448. When the defense to an action is founded on a written instra- 
‘ment, and s copy thereof is contained in the answer, or is annexed thereto, the 
genuineness and due execution of such instrument are deemed admitted, unless 
the plaintiff file with the clerk, within ten days after receiving a copy of the 
answer, an affidavit denying the eame, and servo a copy thereof on the defendant, 
[Amendment, approved March 24, 1874; Amendments 1873-4, 301; took effvot 
July 1, lead ‘ 


‘evidence on the trial execution of 


apace the ee ay ee ‘te ane 


sean Stole pail CS Aira tery 
the affidavit provided for in the code, but offer section: De Ging RR Dow G0 Td, Oa, 
A449, Execution of an instrument when not deemed admitted. 

Sr. 449. But the execution of the instrument mentioned in the two preced- 
inj sections is not deemed admitted by a failure to deny the same under oath, 
if the party desiring to controvert the same is, upon demand, refused an in- 
#pection of the original, Such demand must be in writing, served by copy 
upon the adverse party or his attorney, and filed with the ‘papers in the case, 
[Amendment, opproved April 16, 1880; Amendments 1880, 111 (Ban. ed. 339); 
took effect from passage. ] 

CHAPTER VII. 
GENERAL RULES OF PLEADING. 
452. Pleadings to be liberally construed. 

Sro. 452. In the construction of a pleading, for the purpose of determining 

its effect, its allegations must be liberally construed, with a view to substantial 


justice between the parties. 


,{hiberally constmed, allegations are to be. procedure, as ¢x; in the abore section, to 
Sas Tale that the law sup- overthrow this harsh rule, and to give to the 

wery suitor would state his case as pleading a construction in nocordance mee V4 
ee = rea facts warranted, and there! eneral nature und design. In 
aplent nie most strong thie are the more recent California an 
nel it: Snow v. Halt 

“3 tic, & 5 

guire, 9 re, 9d. 50; Green ¥. 


Dicl 
llaud, 10 1d. 322; 
Guy *. Washburn, 23 d. 1125 Landers v, Bol- 
tony 38 Ii. 418; Be Cutro.y. Clark, 29 1d: 105 
Moors v. Hesse, 30 Id. 572; and seo Doyle ¥. 
Phenis fac Oe" 4418, 204; 


¥, Shannon, 
62 11. 90. Thin raloapplics where the pleader 
stands upon his pleading and maintains its sufli- 
elency in law in the presence of a demurrer, or 


ey. ial Bt Pa eee 
Teeple, Lown, }; althor 
Doyle v. Phanize Ins. Co., npr, 


ether eed ant where the pleader con- 

fostoa that his pleading is ad, and that it imper- 
feet and expresses hia meani 
tr ad an frstore appeals to the mercy ol 

oe A es it amp 

justice,” the rule does not apply: 

Nevada Co, & 8. 0. Co. ¥. Kidd, 

Ant it has been held aise’ Mites 

mont are to be strictly construed: Tare, ¥. 

Clements, 36 Td. 134; ree Tho 

14 Td, 42, Bat it is the apirit of the Mile 


453. Sham and irrelevant answers, etc., 


Shannon, supra, follow the wisistae earl ph 

Tu harmony with the more liberal view 

by the later California cases ia ve 

Holderman, 3 West Const st Coa ap ae ‘twh). 
Substantial justice—This is eel at 


hich amy. be entrta 
Stevene v. Ross, 1 


may be stricken out. 


Sec. 453. Sham and irrelevant answers, and irrelevant and redundant mat- 
ter inserted in a pleading, may be stricken out, upon such terms as the court 


may, in its discretion, impose. 
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eat: Front St, etc. Co, v. Butler, 50 Cal. ¢ 
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BE 


Hi 
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He 


E 


‘tract provided for, the objection will 
wail unless the person to whom it in ten- 
makes objection to it at the time, on 
esuoas dae pala many prepare sncthor in 7 al. 735 ray 
objection, the plaintiff may prepare anot A # |. 725 ve 
ce with the exact terms of the con- Td. 266, 
A party who intends to object will bo Assessments, taxes, 


tract. 
heli to do #0 at the time of the presentation of 
take ti ° 


i Gere in “t 
ment, bat not obviate 

showing on the trial a valid nasessment hs 
the pnrehase moncy; he is not bound to pre- same land described in the complaint: 

Pare a doed of conveyance; that is the business vy. Cone, 49 Cal 427, And as to the it) 
‘af the vendor: Moryan v. Stearns, 40 Cal. 438. tring every fact ite to show a ful 
Ifa part; a os part of the purchase liance with the nen pan ene 
money for land under an agreement that the a leeds, 200 

sum paid shall be retained the vendor in 33. 

case he ahall convey a good title to the vendee, 

‘the latter, in order to maintain an action to re- 

cover the amount paid, must aver in his conte 


458. Statute of limitations, how pleaded. 

Sxc. 458. In pleading the statute of limitations, it is not necessary to state 
the facts showing the defense, but it may be stated generally that the cause of 
action is barred by the provisions of section —— (giving the number of the 
section and subdivision thereof, if it is so divided, relied upon) of the Code of 
Civil Procedure; and if such allegation be controverted, the party pleading 
must establish, on the trial, the facts showing that the cause of action is 80 


barred. ‘ 

nalperyns statute of lim{tationa—Section code applicable to defendant's caso, see Howell 
cited anil followed: Biddel v, Brissolarw, 56 Cal, v. Rogers, 47 Id. 291. And for Rey ek Ae 
874, 331; Packard v, Johneon, 3 West Coast sufficiont pleas of the atatute where 
Rep. 763; Packwrd v. Moss,31d 709. Formerly claims by adverse oceupancy, see Tuble Mt. 1. 
ao asswor ia this form was bad as averring @ Co. v. Stranahan, 311d, 387; Sharp v. Dauguey, 
conclusion of law: Canifelt v. Sandary, 17 Cal. 33 Ti, 005, 
B71; SeAroviler v. Jihas, 27 1d. 278. As to the 
becouity of pleading the apecial section of the 





Doing uctionable per se, ace 
WP. P tne Co, 34 Cal. OO, 


AGL. Answer in such cases, 


hore ection do away with 
vee 


ie ok 
handred dollars, he i 
Jacobi v. Baur, 6 Cal, 


Sec. 461. In the actions mentioned in the last section the defendant may, 
‘Lisanswer, allege both the truth of the matter charged as defamatory, and any mit- 
igating circumstances, to reduce the amount of damages; and whether he provo 
the justification or not, he may give in evidence the mitigating circumstances. 


- lated tothem by Maynard in the fi 


601d. 631, Tn 
in & HeWapaper, 
the chief owners 


Dy 
of the 
‘au that the fact was true, the defendant 
‘mast prove the truth of the fact, and not merely 
‘that he believed it to be trae; that the proof 
which was offered and excluded was obviously 
edteenre as a j fiigation of damages ihe 
potent evidence in mitigation i 
“*mitigatis oittuarnetanes” WwhiOh are: 
to be pleaded and proved 
‘to rebut the imption of malice or to reduce 
iat it’was eminently just that the 
with a view to reduce the damage, 
lowed to rebut the presumption of 
proof of what the statute terms 
‘*niti cireamstances," that is to say, the 
ciroumstances under which the publication was 
imaile and the real inotive which induced it; 
‘that in this oase the defondants were permitted 
to show the sources of their information as to 
the alleged fnota, the «i joes under which 


malios 


the publication was made, and 

whioh lod to it, and they did in 

the witness Nisbet that 

chief owners of the mine, 

ants, or one of them, that he and 
rincipal owners believed they 

Radi." Shag lovers Tarllver Decaateleh 

that they believed this in! 

fectly reliable, and published 


al 


thay were trad, and wok from 
will towards tho plaintiff, but onl 
of ic interest. Cou 


FE a4) 
sleet 


Notwithstanding the change «(fected 
code in allowing tantters afiduoed. bu Gone 


tion, although insufficient for that 
be used in mitigation of spor where 
there is an entire failure to m in the slander, 
and the circumstances show that the reiteration: 
in the anawer was malicious and without probe 
ablo cause for believing it trae, it may be cons 
idered by the jury on the 9a of, dam. 
2 Diatin x. “Rowe, 69 N.Y. 1225 900 lao 
. Lasher, 81 1d. 246, holding that 
facts offered in mitigation must have bean 
known to defendant when he uttered the do- 
famatory words. See also Willover v. Ifill, 72 
Td, 30; seo Civ, Code, soca 45 at soq., 
notes, 


AG2. Allegations not denied when deemed true—When deemed controverted. 
Sxo. 462. Every material allegation of the complaint, not controverted bythe 
answer, must, for the purposes of the action, be takon as true; the statement 
pa) 








9409 


‘(Pane TI, 


[Amendment, approved March 24, 1874; Amendments 1873-4, 401; took effect July 


1, 1874.) 
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472, 432. 
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CHAPTER VIL 


‘Extending time to serve papers: Seo pow, 
Be. 1054, 


* 


VARIANCE—MISTAKES IN PLEADINGS AND AMENDMENTS. 


489, Variance, when material, 


See. 469. No yariance between the allegation in a pleading and the proof is 
to be deemed material, unless it has actually misled the adverse party to his 
prejudice in maintaining his action or defense upon the merits. Whenever it 
Sppears that a party has been so misled, the court may order the pleading to 
be amended, upon such termsas may be just. [Amendment, approved March 24, 
1874; Amendments 1873-4, 302; took affect July 1, 1874.] 


Variance.It is a rule 


that the cause of action or defense an proved not 


must correspond with that averred in the 

: Stout v. Coffin, 28 Cal, 65; Hatha- 

35 1a, 184; Mondran 'y. Gouz, 

fopkina ¥. Orentt, 51 Td, 587; Bolen 

Goryonio Co., 65 1d. 164; McCord v. 

Td. 262 Io with the spirit of 
‘and with the aim of the re 

to expedite the administration of 

braced in the code three 

shore and the two following, 


itten contract 
jitpeelf nnd “Bradley & Co,," a8 the 
contract was not made the corporation: 
5 Cal. 503. But a 
7 Id, 136, Sev also “Moore v. 


nts from denying 
mrt ques: 


» defendants were joint owners of 


ond 


Cal. 
So there may be a material variance between 
the terms of the contract alleged and that 
erg Say the perenaiss averred that 
Jet t accepted a horas, agreci 
hia for uot Jest than three hundred dollars, 
ani the was that defendant was author- 
‘ixed to nell the horse for not Jess than three han- 
dred dollars, but there was no ‘of his agree- 
ment econ cones ¥ Monroe, 41 Cal. 94 
where suo in their scparate 
capacities and prove a contract with tho part- 
es pe which they were members: AfeCord 
¥. Seale, 69 Cal, 202, 


to sell 


i: Christian College y. Hendley, 49 pro 


i, i 


Coast Rep. 427, 

A material variance will authorize the grant- 
Tit cooplstat to corearfend to Cus pect ie 

com a 

linzon ve Monroe, 41 Cal, 

Immaterial varlanse.—The follo’ exe 
pepe 

i 

Sor Zeller’ 7 28 Cal, 265, ant 


i 
and 
mal 


figures: ‘Corcoran 

Td, 89; declaring on an unconditional contract, 

Sitods beeh ota character ot toplay hay ed 
itions being of a charac’ In) 

in the pending action: Clarke ¥, Phanis Tha, 
0., 36 Ta, 


jp Vari 


for nogligence, allegi 0 
ng that th : one ee 
oving that they owned in acveralty: ve 
inter, 34 Id, 163; declaring on an exprons 
2 ao 

pipe from which a 


a 





should, 
cee ae 


i”. eo the’ inekricnent ie 
ted a ind 40 People v. Hd 
See a caso where plalnti® was not misled 
the variance: Dui Bawyh, 59 Cal, 569, 
Denver ete. Re Ry ‘Con ¥. Conway, 4 West nant 


Stuce te 


AS 


y. Hardin, 
ani 870, 74; Dean v. Yates, 


dang ‘hate’ dove the 

n0 

Tagtiiis hatever 4 
apie eee er wale 


5, and then on the trial 
tian on the 

+s Hawkinev. Rob- 

m promise to a 

ise to a commit. 

Colleye v. 


Tomlinsor iene 41 Cal. 94. 
tion when falco. The bee 


Hr 49 Cal, 347. Suing to recover bal- 


oe rae aecount and pr 


laut of pias 
it 
/. Barrington, 

Oa ele brleitalrab rahe? in 
did not require the defendant to eve bo the 
written guaranty that he would 


ts bescoo,ad tha paint prove bys own 
testimony 


that the proof varies fram the 
Sorters aces mates jection 
annot be raised for sO Eine on appeals 


ae 
Knorolrs, 45 Cal. ‘08 


neo, 475, 


that he Moaght ion iattol cag ofthe 
470, Immaterial variance, how provided for. 
Seo. 470. Where the varianco is not material, as provided in tho last section, 
the court may direct the fact to be found according to the evidence, or may 
order an immediate amendment, without costs, 


ATl, What not to be deemed a variance. | 
Ste. 471. Where, however, the allegation of the claim or defense to which 
the proof is directed is unproved, not in some particular or particulars only, 
but in its genoral scope and meaning, it is not to be deemed a case of variance, 
within the last two sections, but a failure of proof, 
A712. Amendments of course an effect of demurrer. 
Sr. 472. Any pleading may be amended once by the party, of course, and 
‘Without costs, at any time before answer or demurrer filed, or after demurrer 
and before the trial of the issue of law thereon, by filing the same as amended 
203 
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and serving a copy on the adverse party, who. rody. lave ton Gaye Dheeest ete 
which to snswer or demur to the amended pleading, A demurrer is not waived: 
by filing an answer at the same time; and when the demurrer to complaint is 
overruled and there is no answer filed, the court may, upon such terms as may 
be just, allow an answer to be filed. If a demurrer to the answer be overruled, 


=a 


in the answer must be considered as denied, to the extent 
in’ section four hundred and sixty-two, 


[Amendment, approved 


Blarch parry 1874; Amendments 1873-4, 802; took affect July 2, 1874] 
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|. 436. 
Tn this state, and in many others, it must be 
in mind, amendments after the answer 


comtracta: Ramirez v. ahah Le 
Hackett v. Bank of Cal, by 835; and 
eee 


answer, greater liberalit; 

Jowed than ia amending complaint: Seo 

on Code Pi, sec. 430; Recon nest ation 
Answer no waiver of demnrrer.-Th 
was tocadedly ot otherwise: De Boom v. Pricatley, 

1 Cal, 2008; Pierce ¥. Minturn, 1 sat 470. ‘And 

wee stotion 431, ante, same principle. 
Answer after dom ov 


ne 


NarTer 
party whose demurrer is overruled ought to be 
required to obtain leave to answer, to satisfy v. 
the court he has a substantial ease on the mer- 
ita: Thornto Lege! 12 Cal. The 
rales of court amually provide for this, Ordi- 
narily, the court should doubtless allow an an- 
awer to be fited Ye the demurrer has been 
interposed in good faith, with some ground for 
sonposin that it would’ be su 
ot obliged to do vo if mo I asked 
ay demurrer was manifestly frivolous and con- 
yy tin Ce obtain time, without any in- 
Seale v. MeLaug) 
sie G72; en’ bee Gillan v. Hutchinson, 16 Yd. 
When a demurrer is overruled with leave 
‘tpt the order need not fix the tine in 
we to answer, although the court has power 
todo #0; and in such case the defendant should, 


—The his amended 


have the same time as 9 
See 


Some me 36 Id. 112. 
The. 


yple ¥, Raine, 
murrer to acomplaint is roperl ‘sustained, with 
aie er eapioe peony 
a0, the judgment will: )not be reversed on ay 
in order to allow an amendment: Sutter ¥, 
time to amend the omy it after 
ASS “ea in ie pnp ar er 
sli ite discretion direct sina 
it on epeera ts 
demurrer, where no answer is on 
McLaughlin, 28 Cal, 672; Barron ¥. udecnl, 88 
‘Id. 95; and as to its power to set aside auch 
fies, woe Wisendorn v. Neumann, 00 td, 
Fictitious party.—This section, 472, has 10 
applisation to an amenisnent may bare 
je true maine of the defendant; servion af a 
such amended complaint is 
sary Bock in fartinovich, 6% Cal. a6. Bea 
Generally, soo, 474, post 
amended on demurrer bei eee mutate i 
rerved on all the defendants, notwithstanding 
see that, as to the defendant not #0 served, the 
court had overrul demurrer. It is error 
to limit the service of the amended com 
to one defendant only when it fected al all, and 
each entitled to an oppo! caf Bs answer 
ite right to answer an amended pleading 


ixoneof which a party cannot be deprived, even 
after entry of atau again hhim on the 
Naintif? amenda 


Lage om 
seinen 


fu ing cae le 


Cal. 81; Thompeon v. Johnson, 60 1d. 292. 
See aleo McGary ¥. Patrorena, 58 Cal. 91, 
for a construction of sections 432 and 472, 


| where it was held that the former section ap- 


plied to amendments before answer aut before 
the trial of the issue of law upon demurrer, 
and the latter to amendments thereafter. 

An ainendment by striking out names of de- 
fendants not seeved with ausmmons is not such 
an amendment as needa be served: Harney ¥, 
Corcoran, 00 Cal. SL4. 


A473, Amendments—Enlarging time to plead and relieving from judgments, ete. 
Sze, 473. The court may, in furtherance of justice, and on such tertma a8 
tay be proper, allow a party to amend any pleading or proceeding by adding 
or striking out the name of any party, or by correcting a mistake in the name 
2 








ARREST AND BAIL. 


the county wher the defendant may be found forthwith to arrest him and hold 
him to bail in a specified sum, and to return the order at a time therein men- 
emai eo the EE Ob tae coats is Bh ie eee 

An order made pursuant to. Sila neotice Stanip ai se saree oe ee 
is not open to the constitutional objection that been commenced and was pending between the 
ple eA el a eg 

Rebecca oO cee cane be aoe bed oid for waa of fare 
Iitaelisnraat cttexpoastiy a setoniy noe aisnbarge inca secak nbs boon ae 
Sects wectula totus’ an order of arreaty aud soles 
484, Affidavit and order to be delivered to sheriff, and copy to defendant. 

Suc. 484. The order of arrest, with a copy of the affidavit upon which it is 
mado, must be delivered to the sheriff, who, upon arresting the defendant, must 
deliver to him a copy of the aflidavit, and also, if desired, a copy of the order 


of arrest. 
oe en by sheriff, direction by party or attorney must be ia 
485. Arrest, how made. 

Sxc. 485, The sheriff must execute the order by arresting the defendant and. 

keeping him in custody until discharged by law. 
Production of process upon request: Pol Code, sec, 4183, 
486, Defendant to be discharged on bail or deposit, 

Sno. 486, Tho defendant, at any time before execution, must be discharged 
from the arrest, either upon giving bail or upon depositing the amount men- 
tioned in tho order of arrest. 

487. Bail, how given. 

Seo. 487, The defendant may give bail by causing a written undertaking to 
‘be executed by two or more sufficient suretios, to the effect that they are bound 
in the amount mentioned in the order of arrest, that the defendant will at all 
times render himself amenable to the process of the court, during the pendency 
of the action, and to such as may be issued to enforce the judgment therein, or 
that they will pay to the plaintiff the amount of any judgment which may be 
Alay in the action. 


putting in bail waives irregu- Bail, qualifications of: Secs. 494, 1087, 
in bail and neglecting to. Ta ma motion it sureties on 
ra dient consent topo nal bail-bond, it was held that the complalse 
ae aes + must allego release of pitiosot Sea ara 
however, New Taraagees vy. Babcock, 45 Cal. 252, 
Sa es pe 


488. Surrender of defendant, 

Seo. 488, At any time before judgment, or within ton days thereafter, the 
bail may surrender the defendant in their exoneration; or he may surrender 
himself to the sheriff of the county where he was arrested, 


oon defendant: See next section 163, a offer to surrender 

Bae rented ea Be iain ight a See caret: Dal eG 
disabilities: McCallum v. How, 

489. Same. : 

Sxo. 489, For the purpose of surrendering the defendant, the bail, at any 
time or place before they are finally charged, may themselves arrest, or, by a 
‘written authority indorsed on a certified copy of the undertaking, may empower 
‘the shoriff to do so, Upon the arrest of defendant by the sheriff, or upon his 
‘delivery to the shoriff by the bail, or upon his own surrender, the bail are ex- 

 onerated, if such arrest, delivery, or surrender take place before the expiration 
ar 





€ ing, and bound to pay the amount of the judgment within ten days: 
ro£—Whorethejuigment: 
auch I den lhe 
it, the bail will not be 
surrender the 


Seo, 491. The bail are exonerated by the death of the defendant or his im- 
prisonment in a state prison, or by his legal discharge from the obligation to 
render himself amenable to the process. 

A492. Delivery of undertaking to plaintiff, and its acceptance or rejection by him. 

Seo. 492. Within the time limited for that purpose, the sheriff must file the 
order of arrest in the office of the clerk of the court in which the action is 
pending, with his return indorsed thereon, together with a copy of the undor- 
taking of the bail. Tho original undertaking he must retain in his possession 
until filed, as herein provided. The plaintiff, within ten days thereafter, may 
serve upon the shoriff a notice that he does not accept the bail, or he is deemed 
to have accepted thom, and tho sheriff is exonerated from liability. If no notice 
bo served within ten days, the original undertaking must be filed with the clerk 
of the court. 

‘Waiver of bail’s insufficiency by not axcepting: Sco Mille v. Clarke, 4 Bosw, 432. 

493. Notice of justification. 

Src, 493. Within five days after the receipt of notice, the sheriff or defendant 
may give to the plaintiff or his attorney notice of the justification of the samo, 
or other bail (specifying the places of residence and occupations of the latter), 
Defore'n judge of the court or county clerk, at a specified time and place; the 
time to be not less than five nor more than ten days thereafter, except by con- 
went of parties. In case other bail be given, thore must be a new under- 
taking. [dAmendment, approved March 9,1880; Amendments 1880, 3 (Ban. ed, 16); 
took effect immediately.] ’ 

Justification of bail: See soc. 495, infra, and note, 

494. Qualifications of bait. 

Sze. 4M. The qualifications of bail are as follows: 

1. Fach of them must be a resident and householder, or frecholder, within 
the state; 

2. Each must be worth the amount specified in the order of the arrost, or the 
amount to which the order is reduced, as provided in this chapter, over and 
above all his debts and liabilities, exclusive of property exempt from executions 
but the judge, or county clerk, on justification, may allow more than. two 
wareties to justify severally in smounts loss than that expressed in the order, 

2s 
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if the whole justification be equivalent to that of two sufllcient Dail. [Amend= 

nunt, approved March 24, 1874; Amendments 1873-4, 806; took: effect July 1, 1874.) 
of bail: 1057, 

Siar maine terion a a nab cen ‘meani ‘ares tear yore Ete pater ern 

office was ilectmed a householder for 

of tails Somerset Savings Bank v. Hi 

How. 323. Aud the conimissionern Bay 

that such a person ivn householder within the pox, 


495. Justification of bait. 

Se. 495. For the purpose of justification, each of the bail must attend 
before the judge or county clerk, at the time and place mentioned in the notice, 
find may be examined on oath on the part of the plaintiff, touching his suffl- 
ciency, in such manner as the judge or clerk, in his discretion, may think 
proper. The examination must be reduced to writing, and wikeeribey by the 
‘nil, if required by the plaintiff. 
except te uti oti be tus wrt hi i ants, ey 


provided in the statute; he cannot treat tho should be rejected: Mokelumne Hilt Go. ¥. 
dispels Dail axa malty: Mier v. Clarke, 4 Woodbury, 10 Cal. 389. 


acenkials gat ae 
496, Allowance of bail. 

Sno. 496. If the judge or clerk find tho bail sufficient, he must annex the 
examination to the undertaking, indorse his allowance thereon, and canse them 
to be filed, and the sheriff is thereupon exonerated from liability. 
rs eee ee a ormnletaist, thew provisions are complied with: O'Neil v—Durkee. 
AST. Deposit of moncy with sheriff. 

Seo. 497, The defendant may, at the time of hia arrest, instead of giving 
bail, deposit with the sheriff the amount mentioned in the order. In case the 
amount of the bail be reduced, as provided in this chapter, the defendant may 
deposit such amount instead of giving bail. In either case the sheriff must 
give the defendant a certificate of the deposit made, and the defendant must 
be discharged from custody. 

Depouit in court in general: See soca. S72 et neq., post. 

498, Payment of moncy into court by sheriff. 

Seo. 498. The sheriff must, immediately after the deposit, pay the same into 
court, and take from the clerk receiving the same two certificates of such pay- 
ment, the one of which he shall deliver to the plaintiff's attorney, and the other 
to the defendant. For any default in making such payment, the same proceed- 
ings may be had on the official bond of the sheriff, to collect the sum deposited, 
as in other cases of delinquency, 

Penalty for non-payment; Sve Tol, Code, sec. 4181, 

499, Substituting bail for deposit. 

Seo. 499. If money is deposited, as provided in the two last sections, bail 
tmay be given and may justify upon notice, at any time before judgment; and 
on the filing of the undertaking and justification with the clork, the money 
deposited must be refunded to the defendant. + 
500. Money deposited, how 1pplied or disposed af, 

Sxe. 500. Whore money has been deposited, if it remain on depouit at the 
timo of the recovery of a judgment in favor of the plaintiff, tho clork must, 
under the direction of the court, apply the same in satisfaction thereof; and 
‘after satisfying the judgmont, refund the surplus, if any, to the defendant, If 
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BIO, Afidavit and ite requisites, 

> Se 510. Whero # dolivery is claimed, an affidavit must “be made | 
plaintiff, or by some one in bis bebalf, showing : 

1, That the plaintiff is tho owner of the property claimed enna aa 
seribing it), or is entitled to the possession thereof ; 

2, That the property is wrongfully dotained by the defendant; 

8. The alleged cause of the dotention thereof, nccording to his best knowl- 
edge, information, and belief ; 

4. That it has not been taken for a tax, assessment, or fine, pursuant to a 
statute; or seized, under an execution or an attachment against the property of 
‘the plaintiff; or, if so seized, that it is by statute exempt from such seizure; 

5, The actual value of the property. 
owner, Tis afbiact noe need le at be eee 
ing such ownership; his affidavit “' thet 

ee autliciont: 


i 


fected to for ina Zentonam Bahia court 
mit an ci tee 
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ff 


suoh aot eeieghs end ote the 
court may seo facts : 
way end right of pc ‘a'made ‘oct: When 30 & F Tne, Co. Bank 


er fea 2 13k. How. 494; Hyde v, Patterson, VALD. 
vits,— The court may 


51 Requisition to sheriff to take and deliver property. 

See. 511. The plaintiff or his attorney may, thereupon, by an indorsement 
in writing upon the affidavit, require the sheriff of the county where the 
property claimed may be, to take the sume from the defendant, 

512. Sreurity on part of plaintif, and procesdingsin serving order. 

Ske, 512. Upon a receipt of the affidavit and notice, with a written un- 
dertaking, oxccuted by two or more sufficient sureties approved by the sheriff, 
to the offect that they are bound to the defendant in double the value of the 
property, as stated in tho affidavit for the prosecution of the action, for the 
return of the property to the defendants, if return thereof be adjudged, and 
for the payment to him of such sum as may from any cause be recovered 
Against the plaintiff, the sheriff must forthwith take the property described in 
the afidavit, if itbe in the possession of the defendant or his agent, and re- 
tain it in his custody. He must, without delay, serve on the defendant a 
copy of the affidavit, notice, and undertaking, by delivering the aameto him 
personally, if he can be found, or to his agent from whose possession the 
property is taken; or if neither can be found, by leaving them at the 
usual place of abode of either, with some person of suitable age and discretion, 
or, if neither have any known place of abode, by putting them in the nearest. 
post-office, directed to the defendant: 


ng. —A_ mntutantial by the sheriff: Wingate v. Brooks, 
Meeoctonismuteclouts ST Tie. * 
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with, the action is against the sure- 
“the poverty, Braces 
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undertaking to defendant: Seo. 581, subd. 1. 
To excuse omission by sheets, ieee 
Rg peeks om abbas et be in writing: Seo, 


are Hable for whatever injury the at ares yee te v. CI 


513. Exception to sureties a eatacranae™ or on failure to except, 

Sze. 513. The defendant may, within two days after the service of a copy of 
the affidavit and undertaking, give notice to the sheriff that he excepts to the 
wuficiency of the sureties. If he fails todo so, he is deemed to have waived 
all objections tothem. When the defendant excepts, the sureties must justify 
‘on notice in like manner as upon bail on arrest; and the shériff is responsible 
for the sufficiency of the suretics until the objection to them is either waived 
or until they justify. Ifthe defendant except to the sureties, he cannot re- 
claim the property as provided in the next section, 


Justification of sureties; See sec, 495, ante. 


514. Defendant, when entitled to redelivery. 

Swe, 514. At any time before the delivery of the property to the plaintiff, 
the defendant may, if he do not except to the sureties of the plaintiff, reqaire 
the return thereof, upon giving to the sheriffa written undertaking, executed 
by two or more sufficient sureties, to the effect that they are bound in double 
thé value of the property, as stated in the affidavit of the plaintiff, for the de- 
livery thercof to the plaintiff,if such delivery be adjudged, and for the payment 
to him of such sum as may, for any cause, be recovered against the defendant. 
If return of the property be not so required within five days after the taking 
and service of notice to the defendant, it must be delivered to the plaintilf, ox- 
bert as provided in scetion five hundred and nincteen. 


fi not Hable for delivering the property to the plainti: Fleming v.Welly & 





#3 515-519 OF CIVIL ACTIONS. 
apresPaenlty ore eit alternative, bet sei 
of sureties for defendant. orcas 


2 wep mias oe goieaegNedry ings generally ae and sce sec. Ste 
‘the judgment for the plaintiff must be in the 
515. Justification of defendant's sureties, 

Seo. 515. The defendant's sureties, upon notice to the plaintif® of not leas 
than two or more than five days, must justify before a judge or county lerk, 
in the same manner as upon bail on arrest; and upon such justification the 
shoriff must deliver the property to the defendant, The sheriff is responsible 
for the defendant's sureties until they justify, or until the justification is com- 
pleted or waived, and may retain the property until that time. If they, or 
others in their place, fail to justify at the time and place appointed, ho must 
deliver the property to the plaintiff. 

516, Qualification of ewraties, ° 

Sxe, 516. The qualification of sureties must be such as are prescribed by 
this code, in respect to bail upon an order of arrest. 

Qualification of sureties: See ante, soon 494, 495. 

57. Property, how taken when concealed in building or inclosure. . 

So. 517. If the property, or any part thereof, be concealed ina building or 
inclosure, the sheriff must publicly demand its delivery. If it be not delivered, 
he must cause tho building or inclosure to be broken open, and take the prop- 
erty into his possession; and, if necessary, he may call to his aid the power of 
his county. 

‘Duties of sheriff: See Pol. Codo, aces, 4175 ct soq. 


518. Property, how kept. 

Sxo. 518. When the sheriff has taken property, as in this chapter provided, 
he must keepit in a secure place, and deliver it to the party éntitled, thereto 
upon receiving his feos for taking and his necessary expenses for keeping the 
same. 


519. Claim of property by third person, 

Sr. 519. If the property taken be claimed by any other person than thé 
defendant or his agent, and such person make affidavit of his title thereto, of 
right to the possession thereof, stating the grounds of euch title or right, and 
serve the same upon the sheriff, the sheriff is not bound to keep the property 
or deliver‘it to the plaintiff, unless the plaintiff, on demand of him or his agent, 
indemnify the sheriff against such claim, by an undertaking by two sufi. 
cient sureties; and no claim to such property by any other person than the de- 
fendant or bis agent is valid against the shoriff unless so made. 
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520, Notice and affidavit, when and where to be filed, 

Sxo, 520. The sheriff must file the notice, undertaking, and affidavit, with 
his proceedings thereon, with the clerk of the court in which the section is 
pending, within twenty days after taking the property mentioned therein. 
52L Actions on undertakings, 


Section 521 wet ved March 187: 306; Amendments 1873; took 
mane i te : 


CHAPTER HL 
INJUNCTION. 


525, Injunction, what is and who may grant it, 

Sxe. 525. An injunction is a writ or order requiring a person to refrain 
from a particular act, It may be granted by the court in which the action is 
brought, or by a judge thercof, and when made by a judge it may be enforced 
as an order of the court. [Amendment, approved March 9, 1880; Amendments 
1880, 3 (Ban. ed. 17); took effect immediately] 
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it may, therefore, be appealed from os 
526. When it may be granted. 

Sxo. 526. An injunction may be granted in the following cases: 

1, When it appears by the complaint that the plaintiff is entitled to the 
relief demanded, and such relief, or any part thereof, consists in restraining 
the commission or continuance of the act complained of, either for a limited 
period or perpetually; 

2. When it sppears by the complaint or affidavit that the commission or 
continaance of some act during the litigation would produce waste, great or 
irreparable injury to the plaintitl; 

3. When it appears during the litigation that the defendant is doing, or 
threatens, or is about to do, or is procuring or suffering to be done, some 
act in violation of the plaintif’s rights, respecting the subject of the action, 
and tending to render the judgment ineffectual. 
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Cal. Td. 120; Gregory fere by injunction; But it the are 
y. Hay, 3 334. Continued di of roqulur on their face, and the probate court 
Pod pte 0, the ruliet granted will be eon~ 
Water Co. ¢. 3 finod to xn injunction: Larue v. Priedaan, 49 
itegeity tak Pitre fafy cia bs rete? \"TeroperaleInjay fllowing fra) th 
jury can be reat { injai i ‘more 
eee vaca Cleon 8 Cal, 397; aa pel beet bet | 
‘and the diversion of water must be continuing: warrant the interposition of 
Coker v. Simpeon, 7 Id. 341, In a suit to test its pe enforoementi 
fhe prcrty of appropriation of water, an in- Bove, 11 Pao. C, Le J. 19, 
jauction to prevent injury is proper: note, paragraph, “Trespass.” 
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aie thee heaton and vorification attached must be se 
‘the injunction; when granted upon affidavit, a copy of the affidavit n 
served with the injunction. 
tho fing tf the oage, Seat 
ogee bite tate 


‘of the complaint are 
{aly denial by the aldaite oy the the 
+ Gogliardo 


Sxo. 528. An injunction acct be allowed after the defendant has anwored, 
‘unless upon notice, or upon an order to show cause; but in such case the de- 
fondant may be restrained until the decision of the court or judge granting or 
refusing the injunction. 
529. Sccurity upon injwnction—Exception to secwrities. 

Sxo. 529. On granting an injunction, the court or judge must require, except 
when the poople of the state, a county, or municipal corporation, or a married 
woman in a suit against her husband is a party plaintiff, a written undertak- 
ing on the part of the plaintiff, with sufficient sureties, to the effect that the 
plaintiff will pay to the party enjoined such damages, not exceeding an amount 
to be specified, as such party may eustain by reason of the injunction, if the 
court finally decide that the plaintiff was not entitled thereto. Within five 
days after the service of the injunction, the defendant may except to the auf- 
ficiency of the sureties. Ifhe fails to do so be is deemed to have waived all 
objections to them. When excepted to, the plaintiff's sureties, apon notice to 
the defendant of not less than two nor more than five days, must justify before 
& judge or county clerk in the same manner as upon bail on arrest, and upon 
failure to justity, or if others in their place fail to justify at the time and place 
appointed, the order granting an injunction shall be dissolved. [Amendment, 
Approved April 15, 1880; Amendments 1880, 62 (Ban. ed. 222); took effect a= 
mediately.) 


Injunction has no effect till 


undertaking ment dismissing a suit (in which a temporary 
gtven.—-An order for an injunction must be 


injunction has been granted) for want of prosé~ 


Seemed inoperative until the unlertaking is 
ren tharwie fhe purty enue, would 
ia aboni ! 
ey pac tes 
ler or tion 
Blain ce Riatrag aaa peace 
order does not take ‘effect until the com- 


cution amounts to a determination by cay 

ratty anal aft hj Redlegs Lies 
and after such ju Bit ee 

upon the undertaking; and it aems the 


grounds of the injuaction cannot be lagalred 


into in suit upon an injunction bond: Dowling 
¥. Polack, 18 Cal, 625, i ioar adtiea seats 


 dertaking on injunction it is no delense Cs 


Heyman ¥. Sanders, 12 Td, 107. 
junotion Thcatt ‘never be granted until defend- 
ants are secured by © bonds; Pattivon v, 
Yuba Co, 12 td. 1 section requiring 
am bond sprlien ‘equally where the injenction 
a i Lora’ Horr tT 81 
10" aie: v, Hai 
‘on Undertaking. —A judg- 


in business whic 


defendants enjoined waa 
bile nulsance: Cunningham. Breeds 4/1 
. Aboud, though given to more than one 
obligeo, and using no words nay. 

eral obligation, croates a lial 
Stllgeen severaly. "Tha party benelaullylane 
titled to the fruit of the notion my 
F 


367; Summers y. Mariah, 10 Id. ‘Broome 





granted the injunction, or to the court in which the action is brought, to ] 
solve or modify the same. The application may be made upon tho pater i 
and the affidavit on which the injunction was granted, or upon affidavit on — 
the part of the defendant, with or without the answer. If the application be 
made upon affidavits on the part of the defendant, but not otherwise, the 
plaintiff’ may oppose the same by affidavits or other evidence, in addition to 


those on which the injunction was granted, 


Hh Cnat 
Co.,8 How, 440; Peck v. Yorks, 41 Barb. 547.” 
Comtnissioners’ note. 


Ming answer, 


. 44 Cal. 185, But an aj 


answor.—The gen- 
¢ral rule is that when the answer denies all 
the equity of the complaint, the injunction will 
be dissolved: Crandall v.' Weeds 6 Cal. 402; 
Real D. M. M. Co. v. Pojut M. Co., 23 1d. 84. 
Bat this rule is not of univeral pplication; 
the court must exercise a sound discretion: 
Bank of Monroe ¥, Schirmerhorn, Clark's Ch, 
R. 800; Car v. Mayor, te.,18Ga. 73% And the 
supreme court will ‘not’ interfere, excey 
cans of alum of discretion: Godey v. 


Royer 

Kinley, 54 1a. 582; Parroct ¥. 

Whte'v. Nunan, 60 Id. 
Wd. 285; and 


fri il 


‘order was made or #01 


Hd 


has been granted without notice, a 
move to dissolve upon the 
the fjanction was gran 


upon - 
|; or upon the 
@ upon which ne granted, and allie 


its on the part of dateudant, with or 
without the answer. It upon tho papers only 
laintiff can make no farther ahowing. If 


in fendant makes « counter-showing by affidavit, 


Cal, 60, Plaintiff being about to 


Ww 6S 
fs, 14. en order diewolving er eenetions tea 
ity mae an order tl! 


i upon such appeal 


was 


an, 
= Td 83; 


be allowed: Tiller v. Collins, 
Lucy, 36 Yd, 62. 


fondant moves to dissolve on complaint and 


sec. 526, and 








fa must 
stipulation that it shall be 
in order to it under subd. 1 of the ahove 
section: Kok v, Hoffman, 55 1d. 601. 
‘Contract, when secured.—1f 


ecb 
ie i 


i- vendor has not made a conveyance, evea 
an th the is without 


Ye 

there has been aconveyance: Porter v. 

35 Id. 202. Plaintiff, who, having possession 
sheriff to take 


196. 
“Dirvct" does not mean notwithstanding that the certificates may 
pote of ‘collateral, To hold this have been indorsed to him: Beaudry v. Vuehe, 
marantors, ete, It simply im- 451d, 8, 
Hit must be liquidated: Not residing, eto.: Seo. 198, note. For 
33 Cal 165, A bail bond in a astatement of facts held to constitute thoe- 
i irect fenanta residents wee ck v, Hofinan, 26 Cal 


588. Affidavit for attachment, what to contain, 

Sxo. 538. The clerk of the court must issue the writ of attachment, upon 
receiving an affidavit by or on behalf of plaintiff, showing: 

1, That the defendant is indebted to the plaintiff (specifying the amount 
of such indebtedness over and above all logal set-offs or counter-claims), upon 
8 contract, express or implied, for the direct payment of money, and that such 
contract was made, or is payable in this state, and that the payment of the 
same has not beens secured by any mortgage or lien upon real or personal 
property, or any pledge of personal property, or, if originally go secured, that 
such security has, without any act of the plaintiff, or the person to whom the 
security was given, become valueless; or, 

2. That the defendant is indebted to the plaintiff (specifying the amount 
‘of such indebtedness over and above all legal set-off or counter-claims), and 
that the defendant is a non-resident of the state; and 

8, That the attachment is not sought; and the action is not prosecuted to 
hinder, delay, or defraud any creditor of the defendant. [Amendment, ap- 
proved March 24, 1874; Amendments 1873-4, 307; took effect July 1, 1874.) 
Clerk's duty.—The clerk may not make the theultimate facta required 
attachment public until after the filing of the mer, 33 Cal. S15; 
retum of service of same: Pol, Code, sec, 41 Id. 118; but an afi 
1032, He must jor attachments within a 


in the onder in which 
he claims hin fees, 


" 5 
prior applicant is not in attendance when his the leer dd in 
wait ia ready, She slerk: must not delay an- guage of code i inmuficients, Wilke 
other: Lick ¥. Madden, 36 Id. 210. 212; Meret Bawk v. Me 
Affidavit, form of The affidavit noo not 300; and compare Norcross v. Nunca, 
state the probative facta necossary to establish 640, 641; Harvey v. Foster, G4 Ld. 





the finsolring af the writ 
remained as to other creditors, 


589. Undertaking on attachment. 

Src. 539, Before issuing the writ, the clerk must require a written under- 
taking on the part of the plaintiff, in a sum not less than two hundred dollars, 
and not exceeding the amount claimed by the plaintiff, with sufficient sure- 
ties, to the effect that if the defendant recover judgment, the plaintiff will 
pay all costs that may be awarded to the defendant and all damages which he 
muy sustain by reason of the attachment, not exceeding the aum specified in 
the undertaking. Within five days after service of the summons in the ac- 
tion, the defendant may except to the sufficiency of the sureties, If he 
fuils to do s0 he is deemed to have waived all objections to them. When ex- 
cepted to, the plaintiff's sureties, upon notice to the defendant of not lesa than 
twonor more than five days, must justify before a judge or county clork in 
the same manner as upon bail on arrest, and upon failure to justify, or if 
others in their place fail to justify at the time and place appointed, the clerk 
or judge shall issue an order vacating the writ of attachment, [Amendment, 
approved March 30, 1874; Amendments 1873-4, 406; took efect immediately] 


‘This amendment repealoil an amendment — Sureties’ Mability: Soe, sec 941, note, 

‘at the samo session of ‘the legislature Damages for of real estate dur- 

g0 into partion, tater than the above: on waa 
Mirere vy. Bs 


rote The undertaking 
be in favor of the state of sees 
Defendants can sue esigh ae Seo, 307, ante; 
atime 


omitted by. Sactevo wars Gia sak 

ing te the statute is followed, and eas 
what word was intended, maybe ar hemp 
without Best Sct the contract: 
¥. Stern, 44 Cal. 168, ao iatever judgm 
Thnits peooribed erererare st ng itithe Tne a a nan an een 
imite cod one only, the wu 
Sionary with the lark: Bowers. te Bank a hl hl aon te a foadto te amount of 
Const Re nt: Heymmemann ¥. Biler, . 

iia ie erocetsa.=Woere the as ration for the undertaking and de: 
dertaking was executed alter the writ had Saar epeid sureties must be alleged and 
heen levied and the attachment dismissed by phe See the note to sec, 655, * Action on 
Sheplaintifl tr weeheld void: Benedict, Bray, Undertaking.” 


2Cal, 254. Quotifonions of Seu, 1 Seo. 495, 
aieelehsh nieces Seon creer een Qualifioal ‘of: Seo, 1057. 

Francisco is against the Uae thse the rd Dismissal of action on.—Clerk ia to hand 

and is void: Morgan v, Menzies, 


undertaking to defendant: Sec. 581, subd, 1 
540. Writ, to whom directed and what to state. 

Sec. 540. The writ must be directed to the sheriff of any county in which 
property of such defendant may be, and must require him to attach and safely 
keup all the property of such defendant within his county, not exempt: from 
execution, or 80 much thereof as may be sufficient to satisfy the plaintiff's 
demand, the amount of which must be stated in conformity with the complaint, 
unloss the defendant give him security by the undertaking of at least two suffl- 
cient suretics, in an amount sufficient to satisfy such demiand, besides costa, or 
in an amount equal to the value of the property which has been, or is about to 
be, attached; in which case, to take such undertaking, Several writs may be 
jssued at the same time to the shoriffs of different counties, 
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bond to release an 


igeze8e, 


£egie 


541 Shares of stock and debts due defendant, how attached and disposed of. 
Sec. 5#1. The rights or shares which the defendant may have in the 
stock of any corporation or company, together with the interest and profit 
thereon, and all debts due such defendant, and all other property in this state 
of such defendant not exempt from execution, may be attached, and if jadg- 
ment be recovered, be sold to satisfy the judgment and execution. 
ration, is not sufficient to defeat an attach: 


: Weston v. Bear River ete. Co., 6 Td. 4255 
‘trout v. Natoma W. Co., 9 Id. 78, 
Interest in 


- attached for an Sndieadaal iebt, vet 
poet 
1 Weston ¥, Bear River etc. Co.,6 1d, 429, . then becomes a 
assignmont, by the delivery of the certifi: eo with 
‘cate, without transfer on the books of acorpo- Ward, 3 West Coast Rep, 
542. How real and personal property shall be attached. 

Seo. 542. The sheriff to whom the writ ia dirooted and delivered, must 
execute the same withont delay, and if tho undertaking mentioned in section 
five hundred and forty be not given, as follows: 

1, Real property, standing upon the records of the county in the name of 
the defendant, must be attached, by filing with the recorder of the county a 
copy of the writ, togethor with a description of the property attached, and a 
notice that it is attached; and by leaving 4 similar copy of the writ, 
description, and notice with an occupant of the property, if there is one; if 
not, then by posting the same in a conspicuous place on the property attached. 

2. Real property, or an interest therein, belonging to the defendant, and 
held by any other person, or standing on the records of the county in the 
name of any other person, must be attached, by filing with the recorder of 
the county a copy of the writ, together with a description of the property, 
and a notice that such real property, and any interest of the defendant 
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therein, held by or standing in the name of such other person (naming him), 
are attached ; and by leaving with the occupant, if any, and with such other 
person, or his agent, if known and within the county, or at tho residence of 
cithor, if within the county, a copy of the writ, with a similar description and 
notice. If there is no occupant of the property, a copy of the writ, together 
with such description and notice, must be posted in a conspicuous place upon 
the property. The recorder must index such attachment when filed, in the 
names, both of the defendant and of the person by whom the property ia held 
or in whose name it stands on the records, 

3. Personal property, capable of mannal delivery, must be attached by 
taking it into custody. 

4. Stocks or shares, or interest in stocks or shares, of any corporation or 
company, must be attached by leaving with the president, or other head of 
the same, or the secretary, cashier, or other managing agent thereof, a copy 
of the writ, and a notice stating that the stock or interest of the defendant is 
attached, in pursuance of such writ. 

5, Debts and credits, and other personal property, not enpable of manual 
delivery, must be attached by leaving with the person owing such debts, or 
having in his possession, or under his control, such credits and other personal 
property, or with his agent, a copy of the writ, and a notice that the debts 
owing by him to the defendant, or the credita and other personal property in 
his possession, or under bis control, belonging to the defendant, are attached 
in pursuance of such writ. 

Bxecution; Sec, 688, and notes. would not be sufficient: ¥. Manlove, 14 


Sheriff's duties; Sec. 262, note. He can- ‘The sheriff 
web damand more ‘han hi i rad 


Fours Geit v. Stecens, 48 Cal. BD1- Must serve 
attachments in the order in which they come 





tal daitey," and whould be atisched 
+ Coleman v, Collier, 11 Pac. ©. L. him 


is not attachable: 
339, Nor is the tenant's 
to i here 


2 West 743. 
a tort has been Sel 


re cannot do so; Davis v, Mitchell, 3+ Cale 
ing, 34 1d, 298; Lewis v. 

oon Attachments,545; 

of the code would seem 

choses in ee available to: 


, the court held that 

chase a chose 

w parchaser Kret in 

time was priorin right: Fore v. Manlove, 18 Id, 

438, Aftor delivery and presentation of an 

onder ma defendant on the garaishee for the 

. whole debt, the debt cannot be attached by de« 

fondant’s creditor: Wheatley v. Strobe, 12 Lu. 25 
Pierce ¥. Pope v. Hy 


Pont, 22 1d. Pr 
Eo Walls y 3 asign by order, after which his creditors can- 
‘ foot, 23. 1d. 684; Quiriayue ve 26 notattach: Walling v. Miller, 16 Cal, 33, 


Cone Crv, Paoc,—16 2 





g 


2 
Het 3 
srelilecss 


Ao 8 


meaning 
it ‘garnished ing agenta can be 20 looked 
signor's debra before tho sont ha clei travelers: Kenney ¥, 
543. Attorney to give written instructions to sheriff what to attach, 

Sxo. 543. Upon receiving information in writing from the plaintiff or his 
attorney, that wny person has in his possession, or under his control, any ered- 
its or other personal property belonging to the defendant, or is owing any 
debt to the defendant, the sheriff must serve upon such person a copy of the 
writ, and a notice that such credits, or other property or debts, as the caso 
may be, are attached in pursuance of such writ. 

544. Garnishment, when garnishee liable to plaintify. 

Sec. 544. All persons having in their possession, or under their control, any 
credits or other personal property belonging to the defendant, or owing any 
debts to the defendant at the time of service upon them of a copy of the writand 
notice, as provided in the last two sections, shall be, unless auch property be 
delivered up or transferred, or such debts be paid to the sheriff, liable to the 
plaintiff for the amount of such credits, property, or debts, until the attach- 
ment be discharged, or any judgment recovered by him be satisfied. 

164. An attachment cannot be pleaded by a 

arnishwe, in bar of a recovery in-an action by 
\is creditor: Pierson v. McCiahilt, 21 Id. % 
McKeon v. MeDermoty 221d. 88. 


EH 


Relofia-A sonplain alleging fs fat that 
LA complaint alleging in effect 
pilin brouahe — pair ., and served 
‘copies of the writs upon the garnishee (the de- 
fendant in the action), with a notice that all the ip is justified in making payment, 
debts owing by him to H., and all other per- to the sheriff, on an execution held by'such a 
sonal in his possesion, orundor his creditor: Nagle v. Minturn, $ Cal. 
control, belonging to H., were attached inpur- Garnishing municipal c 
suance of the writ; that plaintiff purmed and the United States. See ex 
this salt ngatons H. to judgment in his favor, lection of cases in the note to 
upon which executions were issued, and re- 
turned no property found; that at the time of 
the gambhment the defendant had in 08 i 
sessian goods of H. of the value of, ote., which ‘rongfall 
goods he afterwards fraudulently disponed of sherilf ha» Derrigh t to interfere prop. 
and converted the proceeds to his own uae, erty of cos n seesaiges Soltis A 
was held on urrer: Roberts v. Lan- not excuse himaclf from lability by 
, 265. ‘Tho more attachment does that he simply sold the right, title, and 
the relation of debtor and creditor. of the defendant in the property in q) 
If the is sued by the defendant, the and that if ho had no interest, no injury cou! 
course is to stay the last-mentioned suit be occasioned by each sale: Rankin v, Bhely 1 

cen the lings under the attachment are West Const Rep, 344. 
dispowed of: MeFadden y. O'Donnell, 18 1d. 
545. Citation to garnishee to appear before a court or judge. 

So, 545, Any person owing debts to the defendant, or haying in his pos- 
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giving information respecting his property, and may be examaned on oath. 
The court orjndge may, after such examination, order personal property, enpa- 
ble of manual delivery, to be delivered to the sheriff on such terms ts may be 
just, having reference to any liens thereon or claims against the same, and a 
memorandum to be given of all other personal property, containing the umount 
and description thereof. 


Garnishee may be required to attend; A iti who has sued out an attachmes 
Beanie pete bs eee TA” Th orasld sort nace tol en the ite tela gre 
that the property fn his hands is a 


if il 
E 
i 
43 
7 
} 


parted with it, euch aGidavit cannot, of 
ag; be mundo et on action wil le aga 


See geeeias Lin atin, ion Sean eok ead 
liens havi ity vat rene 
Biba asses on oath ink be dared ts the rosetta Sa tes Deaaea 
intiff, and that the ¥, Ley, 4 Cal. 244. Garnishment of bailar: 
his examination, he 43 An order requir- 
the court, unless his 
the alidatt of the 


FE, 


POEEEEI OR 
ple 
Nei 


a 


if 


compelled to deliver it upf sits 
to the property in the possession of or duo 
from persons: Id 
hed reer nats against. tho 
[a oo ¥. Montoya, 1 West. 
546, Inventory, how made. 

. The sheriff must make a full inventory of the property attached, 
and return the same with the writ. To enable him to make such return as 
to debts and credits attached, he must reqnest, at the time of service, the 
purty owing the debt or having the credit to give him a memorandum, stating 
the amount and deseription of each; and if such memorandum be refused, 
he must roturn the fact of refusal with the writ. The party refusing to give 
the memorandum may be required to pay the costs of any proceedings taken 
for the purpose of obtaining information respecting the amounts and descrip- 
tion of euch debt or credit. 

Return.—The statute contains no infra, #00, 569. 
buys the 

cf the there toot dem cots Sha fs stsop suas 

Bude 63 10. O77. ‘And’ an torstuim of foi Bolander'y Gentry, 30 
547. Perishable property, how sold. 

Src. 547. If any of the property attached be perishable, the shoriff must 
goll the same in tho mannor in which such property is sold on execution. Tho 
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proceeds, and other property attached by him, must be retained | 

Answer any judgment that may be recovered in the action, unless aon 

Jeeted to execution upon another judgment recovered previous to 

of the attachment, Debts and credits attached may be collected paren 

the same edn be done without suit, The sheriff's receipt is # sufficient dis- 

charge for the amount paid. 

548. Property attached may be sold as wndor execution, if interests of parties 
re. 

‘Sxo. 548. Whenever property has been taken by an officer under a writ of 
attachment, and it is made to sppear satisfactorily to the court or a judge 
thereof that the interest of the parties to the action will be subserved by a 
sale thereof, the court or judge may order snch property to be sold in the same: 
manner as property is sold under an execution, and the proceeds to be depos- 
ited in the court to abide the judgment inthe action, Such order can be made 
only upon notice to the adverse party or his attorney, in case such party has 
been personally served with a summons in the action, [Amendment, approved 
March 9, 1880; Amendments 1880, 3 (Ban. od. 17); took effect immediately.) 
efoeeeery thin ares thee 

from courts, liable: Weaver v. Wopsiaa Cal. 297, “An order 
from whieh the socond attachment issued may of court inn to sell perishable property: 
Baki sulcdan for toe'wle of tin prenerty,, Dow v: Haag 900, OM 
but eannot dispose of more than the surplus 
549. When property claimed by a third party, how tried. 

Seo. 549. Ifany personal property attached bo claimed by a third person 
as his property, the sheriff may summon a jury of six men to try the validity 
of such claim; and such proceedings shall be had thereon, with the like offect, 
as in case of a claim aftor levy upon execution. 

Boretes ou teciernnl Tf sheriff ‘to suretioa notice of action brought against 
wecrctea ase Bats Ge Us fespaens Boo 1008 ae 
550. If plaintiff claime judgment, how satisfied. 

Sec. 550, If judgment be recovered by the plaintiff, the sheriff must satisfy 
the same out of the property attached by him which has not been delivered to 
the defendant, or a claimant as hereinbefore provided, or subjected to exeen- 
tion on another judgment recovered previous to the ishuing of the attachment, 
if it be sufficitnt for that purpose: 

1. By paying to tho plaintiff tho proceeds of all sales of perishable property 
sold by him, or of any debts or credits collected by him, or so much as shall 
be necessary to satisfy the judgment; 

2. If any balance rémain due, and an execution shall have been issued on 
the judgment, he must sell under the execution so much of the property, real 
‘or personal, as may be necessary to satisfy the balance, if enough for that pur- 
pose remain in his hands. Notices of the sales must be given, and the sales 
conducted as in other cases of Sales on execution, 

Wight Ronde Resear 36 ow 218, the sac to ive te wie te dotan 
attached property.—'The sheriff to bind them: Direy'v. Pollock, 8 Id. 870. 
seat aor any order: Low ¥. Henry, sheriff's deed under an exeeution in © 


there are contlicting la ment auit relates back to the 
tachment: Porter v, Pico, 55 


o veveral attaching creditors, 
Soult baseaiets oman TE notice ruin Collection and payment 
motion is not given by the party moving to ff—If the sheriif take a 
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Dy the plaintiff. Amendment, approved March 9, 1880; Amendments 
(Ban, ed. 17); took foot sermioviatily,) 
of 


fae Brain « attachment, on what terms, 

Ske, 555. Before making such ordor, the court or judge must require an 
undertaking on behalf of the defondant, by at loast two sureties, residents 
4nd frecholders, or householders, in the state, to the effect that in enso the 
plaintiff recover judgment in the action, defendant will, on demand, redeliver 
the attached property so released to the proper officer, to be applied to the 
payment of the judgment, or, in default thereof, that the defendant and 
suretios will, on demand, pay to the plaintiff the full value of the property 
released. The court or judge making such order may fix the sum for which 
tho undertaking must be executed, and, if necessary in fixing such sum to 
know the value of the property released, the same may be appraised by one 
or more disinterested persons, to be appointed for that purpose, The sureties 
may be roquired to justify before the court or judge, and the property at- 
tached cannot be released from the attachment without their justifleation, 
if the same be required. [Amendment, approved March 24, 1874; Amendments 
1873-4, 308; took effect July 1, 1874.) 

Bond on release of attachment—/orm 
‘@f—The bond given to procure the release of 
an attachment may be a common-law bond, 
hiot pursuing the form indicated by the pen 
and for a valid consideration is good: 
Smith v. 87 Cal. 157, 

—It is not a substitution 

‘of accu) low ¥. A 6 Cal 277. A 
bond given ’roluntarily is valid at common law: 
a is a i Lees 
» Bat a bond exacted for tho rolones 

<5 Grete ‘on property whick the sheriff 


lease 
inuet late tne the 


y from attachment, the 
icy was releas 
the exeention —e ers ok the bond: 
forge v- oo Willicumsow v. 
a ny Bs it te ned soe aria 
very of the prope! 

im, 1810 300 An 
ee lrern for the uw 
alleged and proved: Coburn v. 
306, So also demand upon the sureties 


knew was exempt from execution ia void for 
want of consideration: Serewati . Lusk, 43 ld. 
ti, A pet the nd linnee with ee 
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Paros v. Whiting, 
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fam ‘of m part: Ae ¥. Jovorich, 68 we 
Jn an action on an wndertaking given to re 
556. Motion to discharge attachment. 
Skro. 556. The defendant may also at any time, either before or after the 
release of tho attached property, or before any attachment shall have been 
actually levied, apply, on motion, upon reasonable notice to the plaintiff, to the 
court in which the action is brought, or to a judge thereof, that the writ of 
Attachment be discharged on the ground that the same was improperly or 
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3. After judgment, to carry the pote into effect; a 

4. After judgment, to dispose of the property according to the judgment, or 
to preserve it during the pendency of an appeal, or in proceedings in aid of 
execution, when an exceution has beon returned unsatisfied, or when the 
judgment debtor refuses to apply his property in satisfuction of the judgment; — 

5. In the cases when a corporation has been dissolved, or is insolvent, or in- 
imminent danger of insolvency, or has forfeited its corporate rights; 

6. In all other cases where receivers have heretofore been appointed by the 
usages of courts of equity. 


Tuleda that a reoelver'should net be 
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he pruservation ti 
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issolution of corporation, 

Sxo. 565. Upon the dissolution of any corporation, the superior court of the 
county in which the corporation carries on its business or has its principal 
place of business, on application of any creditor of the corporation, or of any 
stockholder or membor thereof, may appoint one or more persons to be receiy- 
ers or trustees of the corporation, to take charge of the estate and effects 
thereof, and to collect the debts and property due and belonging to the corpo- 


ration, and to pay the outstanding debts thereof, and to divide the moneys 
and other property that shall remain over among the stockholders or members. 
[Amendment, approved March 9, 1880; Amendments 1880, 4 (Ban.ed. 17); took 


568. Receiver, appointment—Undertaking on ex parte application, 

Sxo. 666. No party, or attorney or person interested in an action, can bo 
appointed receiver therein, without the written consent of the partics, filed 
with the clerk, If a receiver be appointed upon an ex parte application, the 
conrt, before making the order, may require from the applicant an undertak- 
ing, with sufficient suroties, in an amount to be fixed by the court, to the affect 
that the applicant will pay to the defendant all damages he may sustain by 
reason of the appointment of such receiver and the entry by him upon his 
duties, in case the applicant shall have procured such appointment wrongfully, 
maliciously, or withont sufficient causo; and the court may, in its discretion, 
at any time after said appointment, require an additional undertaking, 
[Amendment, approved March 24, 1874; Amendments 1873-4, 309; took effect 
uly 1, 1874.) 


«erp meee 1902, aoc. 25, ‘Dismissal of action on.—Clerk to hand un- 
+ Sec. O41. ‘to defendant: Sec, 681, subs. J, 


Qualidcations of wureton: Sos, 157 <r Appelateaeat a charnbers ernie, 
commissioners, powers to take un- R. B. Aasweiates v. San Francisco Oo,, @ Cal. 
eee ree et Sec, 259, 223, 
667. Oath and undertaking. 
Sue, 567, Before ontering upon his duties, the receiver mast be sworn to 
9 
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perform them faithfully, and with one or more sureties, appro b 
or judge, execute an undertaking to such person, and in malta 

or judge may dircet, to the effect that he will faithfully dischargo: the 
of receiver in the action, and obey the orders of the court therein. — 


isions acem quite inappli- 
of es uy ote., and 


Sro. 568. The receiver has, under the control of the court, power to bring 
and defend actions in his own name, as receiver; to take and keep possession 
of the property, to receive rents, colloct debts, to compound for and compromise 
the same, to make transfers, and generally to do such acts respecting the prop= 


‘Tho receivers n aes may be 


tt ape ‘insolvent aaa te tees 


odie ‘nor ia 
to have iasnes framed a ‘submit 
‘or jury to ascertain the ownership of money in 
669. Investinent of funds. 

Sec. 569. Funds in the hands of a etre may be invested upon interest, 
by onder of the court; but no such order can be made, except upon the con- 
sent of all the parties to the action. 


CHAPTER VI. 


DEPOSIT IN COURT. 
572. Deposit in court. i 
Sxo. 572. When it is admitted by the pleading, or shown upon the exami- 
nation of a party, that be has in his possession or under his control any 
money or other thing capable of delivery, which, being the subject of litiga- 
tion, is held by him as trustee for another party, or which belongs or is due 
to another party, the court may order the same, upon motion, to be deposited 
in court or delivered to such party, upon such conditions ag may be just, sub- 
ject to the further direction of the court, 
200 





the ‘in whose iw be 
ie tieactspern meen 
ann with ; See, further, section 


578. Money paid to clerk must be deposited with county treasurer. 

Sro. 573. If the money is deposited in court it must be paid to the elerlc, 
who mast deposit it with the county treasurer, by him to be held subject to 
the order of the court. For the safo keeping of the money deposited with 
him the treasurer is liable on his official bonds 


574. Manner of enforcing the order. a 

Sxo. 574. Whenever, in the exercise of its authority, a court has ordered 
the deposit or delivery of money, or other thing, and the order is disobeyed, 
the court, beside punishing the disobedience, may make an order requiring 
the sheriff to take the money, or thing, and deposit or deliver it in conformity 
with the direction of the court. 


Contempt of court: Seo seca, 1209, post, et weq. Sheriff's duties a4 to official monoya: 
fowmadiirada ee 


TITLE VIIL. 


. OF THE TRIAL AND JUDGMENT IN CIVIL ACTIONS. 


JopoOMENT IN GENEMAL........s.ceeee 
Jopauxyt cron Farture To Answer... 
Issurs—Tue Mone ov Tatat anp PostroyeMEnTs. 
» Taian sy Jury..... 
‘Taiat By THE Courr.. deve veasee 
Ov Rereeences AnD Trtats ny Rerrrees 
Paovisions Retavina 10 Triats iN GEyERa E 
. Tne Mannzx or Giving any Enrenina Jupomenr........604 


CHAPTER I. 
JUDGMENT IN GENERAL, 
577. Judgment defined. 
See. 577. A jndgmentis the final determination of the rights of the parties 
in an action or proceeding. 
A it dismissing an action is it 
Soll fadgencat te vce ot thir etentana 
v. Polock, 18 Id. 625. An order of 


in 
‘court which renders it, Witiost being final as 
to the mbject-matter, Although a judgment 
may be final with reference to the court which 
pronounced it, and as such be the subject of ax 
appeal, zt itis not necessaril with rof- 
erence to the property or rights affected, #0 
Jong as it is subject to appeal and Habl 

reversed: Hills v, Sherwood, 33 Cal 4785 
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 Baenes Bopp Uidcanady 108. Cora Conta Ga Ca nace 
eS EC, rye 285. 


Onier, a weg ished from taal ms Soo also secs, G4 and 999, 
is the jo or conclusion of 
upon Pe, motion or peers ‘crt ga 
578. Pesci eeg is weston avr eyarice 

Src. 578. Judgment may be given for or against one or more of several 
plaintifis, and for or against one or more of several defendants; and it may, 
when the justice of the case requires it, determine the ultimate rights of the 
partics on each side, as between themselves. 


out party: Sec. 473, and note. joinder must be taki demurrer oF 
sonia pinintite only Bee, pon ere 
¥. 


47 Id, 


against one defendant Me 
O'Connell 
some ce againel ths fendante 
of, ageinat soxae, Under whom, and for the plaintiffs for wi 
sue paste act of 160, ‘Armued B&G. as ment passes: Tormey ¥. Pierce, 62 
and misjoinder was not set up in there is no objection by demurrer 
Plaintiff proved his demand 
C., and it was held that , 
Wend, 880." If misjotaier. is “ty ht 
aoction does not cure it: South ete, Coy 
¥. Snow, 49 Cal. 155, 
eine waco In fort.—That in actions for 

by Leis v. Clarkin, 18 Id. 400; is- arrest and 

Bie, Tk 402; Clafin Budiey, & er, 375 woe two jolntly, 

which distinotly affirmed the principle laid tween the two 

down as above. The same principle was if. be 

rod in iy. Hoey Di CaL 08 Bat tee 

1B4, share it a held 

faatvepune seb sal tna ao pees it “Associatio against ema 

‘one ra mued jointly, m, notion 
of 88, and notes, 


: Seo, 3 
Bro alis, "Ortectc $9 nlsjduder oo nox: 
579. Judgment may be against one party and action proceed ax to others, 
Sxo. 579. In an action against several defendants, the court may, in its 


discretion, render judgment against ono or more of them, leaving the action to 
proceed against the others, whenever a several judgment is proper. 


Striking out party: Sos. 478, and nate, under no joint latility, ie error: Sting 
gehounslt a 10 vote plaints only: Seo, Hayon tat ae re Miner Liar 
|, note. judgments, — 
Frosh parties, bringing im; Sec. 950, several delendants occupying, yore 
Bervion on one defen: s tions of the proy several judgments may 
: be entered and af different ‘times, whelher 
‘upon trial on separate v vardicta, ete, or 
default: the costs i 
Seautelg 18 Cal, B10." Tht om ection egainat 


somtrumaee, Bee, 352 Othe 2 seal 

Seo, herwise it woald 

seers that joinder of two defendants, who have oe ha not boon sorved; Ke 
no joint interest in the subject-matter and are 60 Id, 530, 


580, The relief to be awarded to the plaintif. 

Sxo. 580. The relief granted to the plaintiff, if there be no answer, cannot 
exceed that which heshall have demanded in his complaint; but in apy othor 
cise, the court may grant him any relief consistent with the case made by the 
complaint and embraced within the issue, 
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ity but Li pee court the court 

it have allowed plaintiff before ag 

end: Hooper x. Weits, 27 1d. 38. 

judgment muat not go the verdict or 

Abtempt to cure errors in iti Rose v. Austell, 2 

Mh} But if therv is an answer, the court 

may disregard the prayer and give suitable re- 

581. Action may be dismissed or nonswit entered. 

Seo. 581. An action may be dismissed, or a judgment of nonsuit entered, 
in the following cases: 

1, By the plaintiff himself at any time before trial, upon payment of costs; 
provided, s counter-claim has not been made, or affirmative relief sought by the 
cross-complaint or answer of defendant. If a provisional remedy bas been 
allowed, the undertaking must thereupon be delivered by the clerk to the de- 
fendant, who may have his action thereon; 

2. By either party upon the written consent of the other; 

8. By the court, whon the plaintiff fails to appear on the trial, and the 
defendant appears and asks for the dismissal; 

4. By the court, when upon the trial and before the final submission of the 
ease the plaintiff abandons it; 

5. By the court, upon motion of the dofendant, whon upon the trial the 
plaintiff fails to prove a sufficiont case for the jury; 

6. By the court when, after verdict or final submission, the party entitled 


to judgment neglects to demand and have the same entered for more than six 
months, 


‘The dismissal mentioned in the first two subdivisions is made by entry in 
the clerk’s register; judgment may thereupon be entered accordingly, [Amen!- 
ment, approved March 10, 1835.) 

Tf an action is im- Subd. 1, Dismissal by 
ally, effect.— A nonsuit is 
another action on the samo 
‘but, at common law, if 
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All other judgments are on the merite. 


Sxo. 582. In every case, other than those mentioned in the last section, 
judgment must be rendered on the merits, 


‘of action being 
‘either of them 


nee 


former itor, a 

ment of the latter's accounts by the court, and 
as balance due from tho élininistrator to the 
‘estate on such accounts, » denial of a final sot~ 
tlement of the accounts and of the final decree 
having been entered, are sufficient to defeat a 
motion for judgment on tho pleadings in favor 
‘of plaintiff, even if it appear from the answer 

an angel ee been taken from the onl; 

decree 1: Oraig v. Bateman, 49 Cal. 71. 
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585. In what cases judgment may be had upon failure of defendant to answer, 

Sze. 585. Judgment may bo had, if the defendant fail to answer the com- 
plaint, as follows: * 

1, In an action arising upon contract for the recovery of money or dam- 
ages only, if no answer has been filed with the clerk of the court within the 
time specified in the summons, or such further time as may Brie: 
granted, the clerk, apon application of the plaintiff, must enter the of 
‘the defendant, and immodiately thereafter enter judgment for the amount 
specified in the summons, including the costs, against the defendant, or 
against one or more of several defendants, in the cases provided for in 
section four hundred and fourteen. 

2. In other actions, if no answer has been filed with the clerk of the court 
within the time specified in the summons, or such further time a8 may have 
been granted, the clerk must enter the default of the defendant; and there- 
after the plaintiff may apply at the first or any subsequent term of the court 
for the relief demanded in the complaint. If the taking of an account, or the 
proof of any fact, is necessary to enable the court to give judgment, or to 
carry the judgment into ¢ffect, the court may take the account or hear the 
proof; or may, in its discretion, order a reference for that purpose. And 
where the action is for the recovery of damages, in whole or in part, thé court 
may order the damages to be assessed by a jury; or if, to determine the 
amount of damages, the examination of a long account be involved, by a ref 
erence aa above provided. 

3. In actions where the service of the summons was by publication, the 
plaintiff, upon the expiration of the timo for answering, may, upon proof of 
the publication, and that no answer has been filed, apply for judgment; and 
the court must thereupon require proof to be made of the demand mentioned 
in the complaint; and if tho defendant be not a resident of the state, must 
regnire the plaintiff or his agent to be examined on outh respecting any 
payments that have been made to the plaintiff, or to any one for his use, on 
account of such demand, and may render judgment for the amount which he 
is entitled to recover. 

Ho amor fod, eto ths expremion thal qrunteds- Parker v Sheen f Oak 
includes « demurrer. Nothing is said about ‘The ‘derk's not ia 
sorvings therefore all the clerk has to dois tov, Clereeland, 30 
fee that no antwer or demurrer is filed: Ol 
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CHAPTER ITI. 
ISSUES—THE MODE OF TRIAL AND POSTPONEMENTS, 
BEB. Issue defined, and different kinds. 
Seo. 588. Issues arise upon the pleadings when a fact or a conclusion of 


iu 


law is maintained by the one party and is controverted by the other. They 
are of two kinds: 

1. Of law; and, 

2. Of fact, 


589. Issue of law, how raised. 

Sxo. 589. An issue of law arises upon s demurrer to the complaint or 
answer, or to some part thereof. 
590. Teswe of fact, how raised. 

Src. 590. An issue of fuct arisos: 

1. Upon a material allegation in the complaint controyerted by the answer; 
and, e 

2. Upon new matters in the answer, except an issue of law is joined thereon. 
591. Iseue of law, how tried, 

Sxc. 591. An issue of law must be tried by the court, unless it if roferred 
upon consent, 

592. Issues by whom tried, and order of trial, 

Sxe. 592, In actions for the recovery of specific real or personal property, 
with or without damages, or for money claimed as due upon contract, oF ag 
damages for breach of contract, or for injuries, an issue of fact must be tried 
by ajury, unless a jury trial is waived, or a reference is ordered, as provided 
in this code. Where in these cases there are issucs both of law and fact, the 
issuo of law must be first disposed of. In other, cases, issues of fict must be 
tried by the court, subject to its powor to order shy such issue to be tried by 

os . 
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MODE OF TRIAL AND POSTPONEMENTS, 


psa cares iti er partie in this code, [Amendment, 


on the calendar of » cause 


The clerk must enter causes upon the calendar of the court 


‘not terminated when they 


Hie iss age 


Be 


according to the date of issue. Causes once placed on the calendar must 


Sec. 1085, 


om 


position 


will not be changed to a difforent day from 


Sev, 594, Either party may bring an issue to trial, or to a hearing, and in 


Mandamus to compel clerk to perform his that on which it is sct by the clerk 
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Sx0. 
upon notice. [Amenulment, approved March 9, 1830; Amendments 1880, 5 


be dropped from the calendar by consent of parties, and may be again restored 
(Ban, ed. 18); took effect immediately.) 
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594. Parties may bring issue to trial. 
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Cnar.1V.) TRIAL BY JURY. 


Fern ne ERT emp aye mary, ¥ 
Goatees 18; Kera Vatley Bank v. 


to an fia 
s ie continuance; People v. Cleveland, 49 Id, 
Exceptions, bill of is the only mode of re- 
fosal inuance: 
etn Were ig eee ys Seacks 
‘Cause not ready for trial—It ia 


to order a cause for trial in which a cross-com~ 
plaint hos been fled and the time in which to 
demur thereto has not expired, nor 


on 
lems the pleading totally faile to sct forth 

canse of eshosior datones! Friedlander. Sime 
- ner @, & 8. Mining Co,, supra, 


596, In cases of adjournment, party may have testimony of any witness taken. 

Seo. 596. The party obtaining a postponement of trial in any court of 
rocord must, if required by the adverse party, consent that the testimony of 
any, Witness of such adverse party, who is in attendance, be then takon by 
doposition before a judge or clerk of the court in which the case is ponding, 
or before such notary public as the court may indicate, which must accord 
ingly be done; and the testimony so taken may be read on the trial, with tho 
same effect, and subject to the same objections, as if the witnesses were pro- 
duced. 

Depositions in the state: Secs, 2019-2021, 2031-2033, 


CHAPTER IV. 
TRIAL BY JURY. 
Axriciz I. Formarioy or Jury... 
TL Coxpver or Tux Tatar. 
TE, Tax Venotcr,..,... 
ARTICLE I. 
FORMATION OF THE JURY. 
600, Jury, how drawn, 
Sxc. 600, When tho action is called for trial by jury, the clerk must draw 
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from tho trial jary box of the conrt the ballots containing the na 
jurors, until the jury is completed, or the ballots are exhausted, 


or of 1 2 tions and excrwes: 
Secs, 198, ad ~s 
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88. 
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But sce thee cases 
Hamilton, 62 1d. 377, where it is 
wi defendant may, when the 


G2 Fer 


A 1; Commmon- 
5 Mass, 435; Poge v. Dan- 

, 327. A qualified juror may be 
rejected and still a jury of lawful men obtained. a juror 
» tions can be 


i 


8 
Challenge hele rape) rae hnel "pon ney 
usstioning g° jurats. ovat porty has a 
Fight to put pertinent questions to show Co 
602, Grounds of challenge. 

Seo. 602. Challenges for cause may be taken on one or more of the follow- 
ing grounds: 

1. A want of any of the qualifications prescribed by this code to render a 
person competent as a juror; 

2. Consanguinity or affinity, within the fourth degree to any party; 

3. Standing in the relation of guardian and ward, master and servant, om- 
ployer and clerk, or principal and agent to either party, or being a member of 

ora partner in business with either purty, or 
surety on any bond or obligation for either party; 

4, Having served as a juror or been a witness on a previous trial between 
the same partics for the same cause of action; 

5. Interest on the part of the juror in the event of the action, or in the 
main question involved in the action, except his interest as 8 member or citi- 
zen of a municipal corporation; 

6. Having an unqualified opinion or belicf as to the merits of the action, 
founded upon knowledge of 1ts material facts, or of some of them; 

7. The existence of a state of mind in the juror evincing enmity against or 
bias to or against cither party, [Amendment, approved March 24, 18745 
Amendments 1873-4, 310; took effect July 1, 1874.) a 
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Juror is presumed competent, and much 
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court below: Propie v. Brotherton, 47 Cal, 996, 
‘Bxamiation of juror: Seo, 60}, uote, 





004, 007 
604. Jury to be eworn. 

So. 604, As soon as the jury is completed, an oath must be a 
to the jurors, in substance, that they and each of them will well and 
the matter in issue between —, the plaintiff, and —, defendant, and a t 
verdict render according to the evidence. 

‘Oath, administration of: Seo acca, 2003-2097, 

ARTICLE IL. 
CONDUCT OF THE TRIAL. 
607. Order of proceeding on trial. _ 

Sno. 607. When the jury has been sworn, the trial must proceed in the 
following omer, unless the judge, for special reasons, otherwise directs: 

1, The plaintiff, after stating the issue and his case, must produce the evi- 
dence on his part; 

2. The defendant may then open his defense, and offer his evidence in sup- 
port thereof; 

8, The parties may then respectively offer rebutting evidence only, unless 
the ‘court, for good reason, in furtherance of justice, permit them to offer evi- 
dence upon their original caso; 

4, When the evidence is concluded, unless the case is submitted to the jury 
on either side or on both sides without argument, the plaintiff must com- 
mence and may conclude the argument; * 

5. If several defendants, having separate defenses, appear by different coun- 
sel, the court must determine their relative order in the evidence and argument; 

6, The court may then charge the jury. 


, collateral facts: Seon, 
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2102, | Allegations, ‘material only 'n 
Se 1867, Burden of proof Scce, 
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Ske. 609. Whore cither party asks special instructions to be given to the 
jury, the court must cither give such instruction, as reqaosted, or refuse to do 
80, or give the instruction with a modification, in such manner that it may 


distinetly appoar what instructions were given in wholo or in part. 
Special instructions, asking —If either 


ro 
bo presented in due time 
te thems if not, it 


‘an inatruction, the judge 
id or it iserror: 
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purpose af a 
wit > tion in dispute, eee Preston v, 6 
the quality 198. 


avoid forming an opinion as to its qual. 


TREE 
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. If the jury are permitted to separate, cither during the trial or 
after the case is submitted to them, they shall be admonished by the court that 
it is their duty not to converse with, or suffer themselves to be addressed by 
any other person, on any subject of the trial, and that it is their duty not to 
form or express an opinion thereon until the case is finally submitted to them, 
612. Jury may take with them certain papers, 

Sx0. 612, Upon retiring for deliberation the jury may take with them all, 
papers which have been received as evidence in the cause, except depositions, 
or copies of such papers as ought not, in the opinion of the court, to be taken 
from the person having them in possession; and they may also take with them 
notes of the testimony or other proceedings on the trial, taken by themselves 
or any of them, but none taken by any other person. 

that the Pebeppreyestelt | ity 
fans Reco nec 


mit the jury to tako with them ions 
which have been refused; but the judgment West Const Rep. 780 (Wash.)}. 


613, Deliberation of jury, how conducted. 

Sxo. 613, When the case is finally submitted to the jury, they may decide 
in court or retire for deliberation; if they retire, they must be kept together, 
in some convenient place, under charge of an officer, until at Jeast three. 
fourths of them agree upon a vordict or aro discharged by the court, 
by order of the court, the officer having them under bis change must not suffer 
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4ny communication to be made to them, or make any himself, except to ask 
thom if they or three-fourths of them are agreed upon a verdict, and he must 
not, before their verdict is rendered, communicate to any person the state of 
their deliberations, or the verdict agreed upon. [Amendment, approved March 
10, 1880; Amendments 1880, 10 (Ban. ed. 23); took effect immediately] 
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614. May come into cowrt for further inatruetions, 

Sno, 614. After the jury have retired for deliberation, if there be a disa~ 
greement between them as to any part of the testimony, or if they desire to 
‘be informed of any point of law arising in the cause, they may require the 
officer to conduct them into court. Upon their being brought into court, the 
information required must be given in the presence of, or after notice to, the 
parties or counsel. 


tree Sundays, eto.—Instructions been notifi held fatal error; aS 
nl alee lay Soc, Fay Ga ay Ran Ou us 
fre court tea iatiesh 
jary of its own motion and 


—In a crimi- Rese? 
1: People v. Perry, 3 


must be present.. 
‘nal case the absence of the defendant's attor- re e furthor 
‘ney, where there was no evidence of his haring ‘eat Coast Rep, 674. 
815. Proceedings in case a juror becomes sick, 

Sxo, 615. If, after the impaneling of the jury, and before verdict, ‘a juror 
become sick, so as to be anable to perform his daty, the court may order him 
to be discharged. In that case the trial may proceed with the other jurors, 
or another juror may be sworn and the trial begin anew; or the jury may be 
discharged, and a new jury then or afterwards impaneled. 

616. When prevented from giving verdict, the cause may be again tried. 

Sx. 616. In all cases where the jury are discharged, or prevented from 
giving a verdict, by reason of accident or other cause, during the progress of 
the trial, or after the cause is submitted to them, the action may be again tried 
immodiatoly, or at a future time, as the court may direct, 


pi idan 
617. sieht absent, court may Sas ee time fo time—Svaled verdict, 
Seo. 617. While the jury are absent the court may adjourn from time to 
timo, in respect to other business; but it is nevertheless open for evory purpose 
connected with tho cause submitted to the jury, until a verdict is rendered or 
the jury discharged, Tho court may direct tho jury to bring in a sealed ver- 
dict, at the opening of the court, in case of an agreement during a recess or 
ent for the day. [Amendment, approved March 10,1880; Amendments 
1880, 10 (Ban, edd. 28); took gffect immediately. 
verdict.—Where verdict is 
miepreasieies cle ce Sie Sect tut eae “cee 
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1B. Verdict, how declared—Form of—Polling the jury. 

Sxo, 618. When the jury, or three-fourths of them, haye agreed upon a 
verdict, they must be conducted into court, their names called by the clerk, 
and the verdict rendered by their foreman; the verdict must be in writing, 
signed by the foreman, and must be read by the clerk to the jury, and the in-~ 
quiry made whother it is their verdict. Either party may require the jury to 
be polled, which is done by the court or clerk asking each juror if itis his ver~ 
ict; if upon such inquiry or polling, more than one-fourth of the jurors disa- 
gree thereto, the jury must be sent out again, but if no such disagreement bo 
expressed, the verdict is complete and the jury discharged from the case. 
[Amendment, approved March 10, 1880; Amendments 1880, 10 (Ban. ed. 23); took 


effect immediately. 
practice 


y. Pate, 20 
Verdict on Holidays.—The court may re- 


ive, vendict en Sunday, or other holiday: 
Polling jary,—Under section 171 of the 


B19. Proceedings when verdict ia informal. 

"Szo. 619, When the verdict is announood, if it is informal or insufficient, in 
not covering the isaue submitted, it may be corrected by the jury under the 
advice of the court, or the jury may be again sent out, . 


Informal verdict—If the venlict is in- without any specification of the parti 
will not be considered: Mahoney v. Pam 
21 Id. 552. If a venlict returned 


ay 


“if 


nd in such manner as to be unexe 
law: Y'rwebouly v. Jacobson. 2 1d. i 

court may amend the verdict when it is defect- uncertein, verdict ite 
ive in something merely formal, and which Camptell v, Jones, 38 Td. $09. Ne 
has no connection with the merits of the cause, uncertainty in ete ¥, 
if the amendment in no respect changes the 56 Id. 622, So if the is ini 
+ of the > Perkins v. Wilson, 3 Uh. it is prope 
189, But if tho court, instead of having the 
Verdict corrected by the jury, attempt to 
correct it by the judgment, and’ go bey the 
veniiot, it is error: Ross v. Auatitl, 2 Id. 102. 

‘A general objection to the form of a verdict, 
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ARTICLE IE. 
THE VERDICT. 
624, General and special verdicts defined. . 

Sra. 624. The verdict of jury is either genoral orspecial. A general ver- 
dict is that by which thoy pronounce generally upon all or any of tho issues, 
either if favor of the plaintiff or defendant; a special verdict is that by which 
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the jury find the facts only, leaving the judgment to the court, The special 
verdict must present the conclusions of fact as establishod by the evidence, and 
not the evidence to prove them; and those conclusions of fact must be s0 pre- 
sented ns that nothing shall remain to the court but to draw from them con- 
clusions of law. 
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Sno. 625. In an action for the recovery of money only, or specifie real 
property, the jury, in their discretion, may render a general or special verdict. 
In all other cases the court may direct the jury to find a spocial verdict in 
writing upon all or any of the issues, and in all cases may instruct them, if 
they render a general verdict, to find upon particular questions of fact, to be 
stated in writing, and may direct a written finding thereon. Tho special ver- 


former controls the latter, and the court must give judgment accordingly. 
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626. Verdict in actions for money or on establishing counter-claim, 

Sze, 626. When a verdict is found for the plaintiff in an action for the re- 
eovery of money, or for the defendant, when « counter-claim for the recovery 
of monoy is established, exceeding the amount of the plaintiff's claim as estab- 
lished, the jury must also find the amount of the recovery. 


with interest on aaid notes:" Watson v. Damon, 
A Gal 278, See Hauchinon #, Superior Court 


Revere 6) 87, fo te ann of note 
‘of the value of nine hundred and fifty dollars, 
627. Verdict in actions for specific personal property. 

Sxo, 627. In an action for the recovery of specific personal property, if the 
property has not been delivered to the plaintiff, or the defendant, by his an- 
wer, claim a return thereof, the jury, if their verdict be in favor of the plaint- 
iff, or, if being in favor of the defendant, they also find that he is entitled to 
4 return thereof, must find the value of the property, and if'so instructed, the 
yalue of specific portions thereof, and may at the same time assess the dam- 
ages, if any are claimed in the complaint or answer, which the prevailing party 
has sustained by reason of the taking or detention of such property. [Amend- 
ment, approved March 24, 1874; Amondments 1873-4, 311; took effect July 1, 
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im an election: Norcrom v. Nunan, 


Pico ¥. Pico, 6 1d, 453. 
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So also a verdict not finding the 

the property was declared insufficient 

lick v. Bower, 10 Pao, C. L. J. 427, fol- 
628. Entry of verdict. 

Seo. 628. Upon receiving a vordict, an entry must be made by the clerk 
in the minutes of the court, specifying the time of trial, the names of the 
jurors ind witnesses, and setting out the verdict at longth; and where special 
verdict is found, either the judgment rendered thereon, or if the case be — 
reserved for argument or further consideration, the order thus reserving it, 


Recording verdict—The yeniict should 4 Cal, 297. And where there is no 
he recorded as rendered: Moady v. MeDonaul, to the proper judgmest, it should 
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‘WA Seto v. Treine, 60 Id. 430, But that find 
ings are sufficient which recite probative facts 
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mult, see Coneny v. I/ale, 49 Id. SiS; People v. 
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1, By failing to appear at the trial; 
2. By consent in writing, filed with the clerk; 
8. By oral consent in open court, entered in the minutes, 


“upon the Bot! walved, of the : 
relies on the support the judgment-roll: Mulcahy v, Glazier, 
75 
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635, Findings, how prepared, * 
Seotion 635 was repealed by act of April 3, 1876; Amendments 1875-6, 91; took effect from 
‘Pamage. % 


638. Proceedings after determination of issue of law. x 

Seo, 636. Ona judgment for the plaintiff upon an issue of Jaw, he may 
proceed in the manner prescribed by the first two subdivisions of section five 
hundred and eighty-five, upon the failure of the defendant to answer. If 
judgment be for the defendant upon an issue of law, and the taking of an 
account, or the proof of any fact, be necessary to enable the court to com= 
plote the judgment, a reference may be ordered, as in that section provided. 


OF REFERENCES AND TRIALS BY REFEREES, 


638, Reference ordered upon agreement of parties, in what cases. 

Sxo, 638, A reference may be ordered upon the agreement of the parties 
filed with tho clerk, or entered in the minutes: 

1, To try any or all of the issues in an action or proceeding, whether of 
fact or of law, and to report a finding and judgmont thereon; 

2, To ascertain a fact necessary to enable the court to determine an action 
or proceeding. 

Reference by consent—As to consti- 
tutionality, waiving jury, 
note. Rot pal 
aie lsmaingsnl: Helen 9, tan Proce As to the power of the court in 

: . 1 cou! 

oe to order's fefaronse without the Gor 

A reference of an action docs not discon- ie 
tinue it, A submission to arbitration (sec. Burnham 
ve dd a4 a discontinnance: Gunter v. The of reference 
Bai 1 Cal. 47; and see 18 Johns, 22; 13 Brangor ¥. 
Wend. 203. Where the order of reference |, 361, 
fan: “This day came the partics by their at- 
tornays, and the defendant by his attorney, 
A.B, moved the court that thia cause 


639. Reference ordered on motion, in what cases. 
Sxo. 639. When the parties do not consent, the court may, upon tho appli- 
cation of cithor, or of its own motion, diroct # reference in the following eats: 
1, When the trial of an issue of tact requires the examination of 
Account on either side; in which case the referees may be directed to. 
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642. Referees to report within ten days. 

Sxc, 643. ‘The referees or commissioner must report their findin 
ing to the court within twenty days after the testimony is closed, at 
found and conclusions of law must be separately stated therein. 
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10 Cal. 545. 
Enforcing order: Soo, 128, subd. 2. 


sufficient cowhlsh base a judgment, it is re 
‘the duty of the court below to enter Rigi, 
in socordance with the report, so far as it con- 
645. How excepted to, ete. 

Src. 645. The findings of the referes or commissioner may ho excepted to 
and reviewed in like manner asif made by the court. When the reference is to 
report the facts, the finding reported has the effect of a special verdict. 
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0 Peahody, 7 1d. 
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the power only authorized the sale of lotsun- Probate 


oe in ery Aad + Gardiner v, i 
G47. What deemed excepted to, 

Sxo. 647. The verdict of the jury, the final decision in an action or proceed- 
ing, an interlocutory order or decision finally determining the rights of the 
parties, or some of thom; an order or decision from which an appeal may be 
taken; an order sustaining or overruling a demurrer, allowing or refusing 
to allow an amendment toa pleading, striking out a pleading or a portion 
thereof, refusing a continuance; an order made upon ex parte application, and 
an order or decision made in the absence of a party, are deemed to have been 
excepted to. [Amendment, approved April 3, 1876; Amendments 1875-6, 91; took 
ced and after June 1, 1876,] 
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648. Bxception, form of. 

Sec, 648. No particular form of exception is required, but when the excep- 
tion is to the verdict or decision, upon the ground of the insufficiency of the © 
evidence to justify it, the objection must specify the particulars in which auch 
evidence is alleged to be insufficient. The objection must bo stated, with so 
much of the evidence or other matter as is necessary to explain it, and no 
moro, Only the substance of the reporter's notes of the ovidence shall be 
stated, Documents on file in the action or proceeding may be copied, or the 
substance thereof stated, or a reference thereto, sufficient to identify them 

_ May be made, (Amendment, approved April 3, 1876; Amendments 1875-6, 91; 
took effect from and after June 1, 1876.] 
—This is the statement of ep objection should be stated and also the ground 
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649. Brceptions signed by judge and filed with clerk. 
Sec. 649, A bill containing the exception to any decision may be presented 
to tho court or judge for settlement, at the time the decision is mado, aud after 
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signed by such tribunal or officer. [A approved 
Amendments ‘gate 91; took effect from and after June 1, 1876.] 


ae “An extract from the 
= ee 


Seo. 650. Whona party desires to have exceptions taken at a trial settled in 
a bill of exceptions, he may, within ten days after the entry of judgment, ifthe 
action wore tried with a jury, or after receiving notice of the entry of judgment, 
if the action were tried without a jury, or such further timo as the court in 
which the action is pending, or a judge thereof, may allow, prepare the graft 
of a bill, and serve the same, or a copy thereof, upon the adverse party. Such 
draft must contain all the exceptions taken upon which the party relies, Within 
ten days after auch service, the adverse party may propose amendments thereto, 
and sorve the same, or a copy thercof, upon the other party, The proposed 
bill and amendments must, within ton days thereafter, be prosonted by the 
party secking the settlement of the bill, to the judge who tried or heard the 
nse, upon five days’ notice to the adverse party, or be delivered to the clork of 
the court tor the judge. When received by the clerk, he must immodintely 
deliver them to the judge, if he be in the county; if he be absent from the 
county, and cither party desire the papers to be forwarded to the judge, the 
clerk must, upon notice in writing of such purty, immediately forward them by 
mail, or other safe channel; if not thus forwarded, the clerk must deliver them 
to the judge immediately after his return to the county. When received from. 
the clerk, the judgo must designate the time at which he will settle the bill, and 
the clerk mustimmediately notify the parties of such designation. At the time 
designated, the judge must settle the bill. If the action was tried before a 
referee, the proposed bill with the amendments, if any, must be presented to 
such referee for settlement within ten days: after service of the amendments, 
upon notice of five days to the adverse party, and thereupon the refered shall 
avttle the bill, If no amendments are served, or if served are allowed, the 
proposed bill may be presented, with the amendments, if any, to the judge or 
referee, for settlement without notice to the adverse party, It is the duty of 
tho judge or referee, in settling the bill, to strike out of it all redundant and 
uxoless matter, so that the excoptions may be presented as briefly as possible, 
When settled, the bill must bo signed by the judge or roferoe, with his certifix 
cate to tho effect that the same is allowed, and shall then bo filed with the 
clérk. [Amendment, approved March 24, 1874; Amendments 1873-4, 313; took 
qfieet July 1, 1874} 
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exceptions fn criminal 
See Pen, Code, secs, 1171 et seq. 


651, Exceptions after judgment, ate. 

Seo. 651. Exceptions to any decision made after judgment may be pre- 
sonted to the judge at tho time of such decision, and be settled or noted, as 
provided in section six hundred and forty-nine, and a bill thereof may be pre- 
sented and settled afterwards, as provided in section six hundred and fifty, 
and within like periods after entry of the order, upon appeal, from which such 
decision is reviewable. [ Amendment, approved March 24, 1874; Amendments 
1873-4, 314; took effect July 1, 1874.) 


652. When exception rafused, application to supreme court to prove same. 

See. 652. Ifthe judge in any case refuse to allow an exception in accord- 
ance with the facts, the party desiring the bill settled may apply by petition 
to the supreme court to prove the same. The application may be made in the 
mode and manner, and ander such regulations, as that court may prescribe; 
and the bill, when proven, must be certified by the chief justice as correct, and 
filed with tho clerk of the court in which the action was tried, and when so 
filed it has the same force and effect as if settled by the judge who tried the 
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653. Settlement of bills of exceptions and statements. 
8x0. 653, When the decision excepted to was mado by any judicial officer 
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Cuar, VIL] MANNER OF GIVING AND ENTERING JUDGMENT, 005,069 


an 
Arts tuoravidecee expos 
mat Re oa 
20, which provides that 
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fl 


A judgment fe 
mee to 


wife, being incapable of contracting a personal 
Rpation | “rt Aletta TD eee 


&® judgment for 
coln must not be rendered, if 

ix nothing in the recor to show an 
aire pay in gold coin: Nunan v, Heol, 40 


ling to condemn land for a rail- 
generally the value of 
mages, and the su on the same, the spe 
i 1 account, on which 
in gold coin cannot be recov 
au account stated, unloss in, cach case 
~ 9 promise in writ pay the balance in such 
coin: Howard ¥. , 88 Td, 200, 
sums coin 


teatimony was coin, the 
ourt held this the proper courw: Cham- court held the jury might woll id a vurdict 
‘ance, SE Id. 75. ejectment the for gold coin: Wenils ¥. Hoss, 33 1d. 658, 
the annual value of the premises 
638. Judgment book to be kept by the clerk. 
Sxo. 668. The clork must keep, with the records of the court, a book to bo 
éalled the “judgment book,” in which judgments must be entered, 
669. If a party dic after verdict, judgment may be entered, but not to be a lien. 
Sec. 669. Ifa party dio after a verdict or decision upon any issue of thot, 
and before judgment, the court may nevertheless render judgment thereon, 
Such judgment is not a lien on the real proporty of the deceased party, but is 
payable in the course of administration on his estate. 
Atsachinent, death of defendant dissolves: Bxeontor, eto,, judgment against, form of: 
De scaiat, Gea $86; nd notin ‘Render judgment,—The proper practice ia 
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to itireot the ontey of 
all tors 5 
peat est qt nee or bench, risk 


anew trial would aux of the ds 
after such substitution: ¥. Merida, 00 Ie 
670. Judgment-roll, what constitutes. : 

Src. 670, Immodiately aftor entering the judgment, the clerk must attach 
together and file the following papers, which constitute the jndgmont-roll; 

1, In case the complaint be not answered by any defendant, the summons, 
With the affidavit or proof of service, and the complaint, with a memorandum 
indorsed thereon, that the default of the dofendant in not answering was 
entered, and a copy of the judgment; 

2. In all other cases, the pleadings, a copy of the verdict of the jury, or 
finding of the court, or referee, all bills of exceptions taken and filed, and » 
copy of any order made on demurrer, or relating to a change of parties, and a 
copy of the judgment; if there are two or more defendants in the action, and 
any one of them has allowed judgment to pasa against him by default, the 
Simmons, with proof of its service upon such defendant, must also be added 
to the other papers mentioned in this subdivision, [Amendment, approved 
March 9, 1876; Amendments 1875-8, 93; took effect from passage.) 

Judgment-roll in criminal canes; Seo Pen. 
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Clerk's duties generally: Scc, 262, note. not form part of the ju 
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29, An interlocutory judgment is, it seems, 
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i, 40Cal. 382. Asan onder directing achange 
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where the names of two of the plaintilfe were 
‘ordered to be stricken from the complaint, it 
was held that it was annecesary to file an fing for settlement of an admin- 
Amenided complaint ia the names of the remain- istrators account, the petition andl 
ing plaintiffs: Tormey ¥. Pierce, 49 Id. 207. the writ 
‘An answer, thongh ordered to be steicken out, 
ix entitled to its plioe on the judgment-roll? 
Abiot ¥. Douglas, 23 Id. 295. 
Bills of exceptions are part of the judgment 
roll: Wetherbee v. Carroll, 33 Cal. 549; Moore tion of the judgmont: 
28 Id. 170. ‘For judgment-roll in ing: Packer? v, Jody 
ju it by default, see Haha v, 763; Packard y, Moss, Id 700. 


GTL. Judgment tien, when it begins and when expires 
Seo, 671. Immediately after filing the jadgment-roll, the clork must make 
the proper entries of the judgment, under appropriate heads, in ocket 
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‘Cuar. 1] THE EXECUTION. of 688 


688. What shall be liable to be seized in exeoution. 

Szo, 688, All goods, chattels, moneys, and other property, both real and 
personal, or any interest therein of the judgment debtor, not exempt by law, 
and ull property and rights of property, seized and held under attachmont in 
the action, are liable to execution. Shares and interests in any corporation 
or company, and debts and credits, and all other property, both real and per- 
sonal, or any interest in either real or personal property, and all other prop: 
erty not capable of manual delivery, may be attached on execution, in like 
manner as upon writs of attachments. Gold dust must be returned by the 
officer as 60 much money collected, at its current value, without exposing the 
same tosale. Until a levy, property is not affected by the execution. 

action ee to recover the sume. es, a 
in a bar to: any’ eclaequant sation’ By, or 68 
he of, Lo pth io Id., 
Chis Cal. 20; Mickles v. He 
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Franchises. ‘the satisfaction of any 


Homestead.—Only in the manner indicated 
by the Civil Code, seca. 1245, 1259, cas a homes 
atead be subject to execution or forced sale: 

+ Borrett y. Sims, 69 Cat. 615, The homestead 
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Seo. 691. The sheriff must execute the writ against the property of the 
_ judgment debtor, by levying on a sufficient amount of property, if there be 
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695. Proceedings on refusal of purchaser to pay 

‘Sxo. 695. Ifa purchaser refuse to pay ead amount bid by him for property 
struck off to him at a sale under execution, the officer may again sell the 
property at any time to the highest bidder, and if any loss be occasioned 
thereby, the officer may recover the amount of such loss, with costs, from the 
bidder 90 refusing, in any court of competent jurisdiction. [dmendment, ap- 
proved March 24, 1874; Amendments 1873-4, 323; took effect July 1, 1874] 

Bids, oto.—Tho sheriff is not bound to re- bgaieriany! and offer tho property 


cei except for cash on whole balance of the purchase-money ie 
Reneine/tie esters Lear dengue © store he rotary of the execution: 


Ei wll tab a’ poction of sho. parchiaee ssoney yple v. Hays 5 
696. When sheriff may refuse bid. * 

Sx. 696. When a purchaser refuses to pay, the officer may, in his disero- 
tion, thereafter reject any subsequent bid of such person, [Amendment, ap- 
proved March 24, 1874; Amendments 1873-4, 323; took effet July 1, 1874] 


697. These two sections not to make officer liable, ete. 

Sxo, 697. The two preceding sections must not be construed to make 
the officer liable for any more than the amount bid by the second or sub- 
sequent purchaser, and the amount collected from the purchaser refusing to» 
pay- 


698. Personal property tapas of manual delivery, how delivered to purchaser. 

Src. 698. When the purchaser of any personal property eapable of mannal 
delivery pays the purchase-money, the officer making the sale must deliver to 
the purchaser the property, and, if desired, execute and deliver to him a cor- 
tifieute of the sale, Such certificate conveys to the purchaser all the right 
which the debtor had in such property on the day the execution or attach- 
ment was levied. : 


699. Personal property not capable of manual delivery, how sold and delivered. 

Sxc. 699. When the purchaser of any personal property not capable of 
manual delivery pays the parchaso-money, the officer making the sale must 
execute and deliver to the purchaser a certificate of sale, Such certificate 
conveys to the purchaser all the right which the debtor had in such property 
on the ar the execution or pastes was levied, 
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Cuar. LJ 


THE EXECUTION, 


$3 700, 702 


100. Real property, when absolute sale or not. 

Sxe. 700. Upon a sale of real proporty, the purchaser is substituted to, and 
aequires all the right, title, interest, and claim of the judgment debtor thoreto, 
and when the estate is lesa than a leasehold of two years’ unexpired term, the 
sale is absolute. In all other cases the property is subject to redemption, a8 _ 
provided in this chapter. The officer must give to the purchaser a certificate 


of sale, containing: 


1. A particular description of the real property sold; 
2. The price bid for each distinct lot or parcel; 


3, The whole price paid; 


4. When subject to redemption, it must be so stated. 

And whon the judgment, under which the sale has been made, is made pay- 
able in specified kind of money or currency, the cortificate must also show 
the kind of money or currency in which such redemption may be made, which 
must be the same as that specified in the judgment. A duplicate of such cer- 
tificate must be filed by the officer in the office of the recorder of the county. 


Porat ol casterance: Seo. 682, note; seo also 

too. 1210, 
Ayal title vests.—On an execution aale 
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date of Cade + Fish ¥. Fowlie, 68 Cal, 373, 
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interest: Abadie . Lobero, 33 


701. Real property so sold, by whom it may be redeemed, 


Sec. 701. Property sold subject to redemption, as 


provided in tho last soc- 


tion, or any part sold separately, may be redeemod in the manner hereinafter 
provided, by the following persons, or their successors in interest: 
1. The judgment debtor, or his successor in interest, in the whole or any 


part of the property. 


2. A creditor haying a lien by judgment or mortgage on the property sold, 
or on some share or part thereof, subsequent to that on which the property 
was sold. The porsons mentioned in the second subdivision of this section are, 


in this chapter, termed redemptionors. 


Subd, 1. Redemption of land from 
eoution sale.—Juilyment debor, aku eccene 
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Ske. 703. If property be so redeemed by a redemptioner, another redemp- 
tioner may, within sixty days after the last redemption, again redeem it from 
the last redemptioner, on paying the sum paid on such last redemption, with 
four per cont thereon in addition, and the amount of any assessment or taxes 
which the last redemptioner may have paid thereon after the redemption by 
him, with interest on such amount, and in addition the amount of any liens 
held by said last redemptioner prior to his own, with interest; but the judg- 
ment under which the property was sold need not be so paid as a lien. The 
property may be again, and as often as a redemptioner is so disposed, redeemed 
from any previous redemptioner, within sixty days after the last redemption, 
on paying the sum paid on the last previous redemption, with four per cent 
thereon in addition, and the amount of any axsossments or taxes which the 
Jast previous redemptioner paid after the redemption by him, with interest 
thereon, and the amount of any liens, other than the judgmont under which 
the property was sold, held by the Jast redemptioner previons to his own, with 
interest, Written notice of redemption must be given to the sheriff, and a 
duplicate filed with the recorder of the county; and if any taxes or assoas- 
ments are paid by the redomptioner, or if he has or acquires any lien other 
than that upon which the redemption was made, notice thereof must in like 
manner be given to the sheriff, and filed with the recorder; and if such notice 
be not filed, the property may be redeemed without paying such tax, assess. 
ment, or lien. If no redemption be made within six months after the salo, 
the purchaser, or his assignee, is entitled to a conveyance; or, if so redeemed, 
whenever sixty days have elapsed, and no other redemption has been made, 
and notice thereof given, and the time for redemption has expired, the last re- 
demptioner, or his assignee, is entitled to a sheriff's deed; but in all eases the 
iudgment debtor shall have the entire period of six months from the date of 
the sale to redeem the property. If the judgment debtor redeem, ho must 
muke the same payments as are required to effect s redemption by a redomp- 
tioner. If the debtor redeem, the effect of the sale is terminated, and ho is 
restored to his estate. Upon a redemption by the debtor, the person to whom 
the payment is made must execute and deliver to him a certificate of redemp- 
tion, acknowledged or proved before an officer authorized to take acknowledg- 
ments of conveyances of real property. Such certificate must be filed and re- 
corded in the office of the recorder of the county in which the property is 
situated, and the recorder must note the record thereof in the margin of 
‘the record of the certificate of sale. [Amendinent, approved March 24, 1874, 
Amendments 1873-4, 323; took effect July 1, 1874.) 

Cope Civ, Paoc.—21 32k 








hi 
eri tini oe Uae was fraud the 
sory ace Sarre ie, “Sztont, oe. 68, ay 
2 c : 
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Sha failure ofthe Uiler Bagge ©, Zleryrone, 18 : _ 
104. In cases of redemption, to whom the judgmenta are to be made, : 

Sxo. 704. The payments mentioned in the last two sections may be made to 
the purchaser or redomptioner, or for him, to the officer who made the sale. 
When the judgment under which the sale has been made is payable in & 
specified kind of money or currency, payments must be made in the same 
kind of money or currency, and a tender of the money is equivalent to pay~ 
ment. 


If this is not a0, tho sheriffs deed transi 
titlet Wileorson v. Miller, 49. 


ute. A ary ot the rae not of the judg- not be nced: 
ment, must lucol: Haskell v. Manlove, Id. $39; see also soo, 701, in note. 
14 Cal. 67; We ¥. Harris, 20 Wend. 561, 
105, What a redemptioner must do in order to redeom. 
Sxo. 705, .A redemptioner must produce to the officer or person from whom 
he seeks to redeem and serve with his notice to the sheriff: 
1. A copy of the docket of the judgment ander which he claims the right to 
redeem, certified by the clerk of the court, or of the county where the judg- 
ment is docketed; or, if he redeem upon a mortgage or other lien, a note of the 
record thereof, certified by the recorder; 
2. A copy of any assignment necessary to establish his claim, verified by the 
affidavit of himself, or of a subscribing witness thereto; 
8, An affidavit by himself or his agent, showing the amount then actually 
due on the lien. 


106. Until expiration of redemption time, court may restrain waste—What 
considered waste, 

Src. 706, Until tho expiration of the time allowed for redemption, the 
court may restrain tho commission of waste on the property, by order granted 
with or without notice, on the application of the purchaser or the judgment. 
creditor. But it isnot waste for the person in possession of the property at 
the time of sale, or entitled to possession afterwards, during the period al- 
Jowod for redemption, to continue to nao it in the same manner in which it was 
previously used; or to use in the ordinary course of husbandry; or to make the 
Aecessary repairs of buildings thereon; or to use wood or timber on the prop- 
erty therefor; or for tho ropair of fences; or for fuel in his family, while he 
occupies the property. ¢ 

‘Waste: Soca, 745, 746. chaser until the expiration of the time lim- 


~The statute contemplates that ited for redemptions Guy ¥. iddidten, 8 Cal, 
etisteeeisc (ibe cos chaccs i tne pense en ae 








Seo, 715, After the issuing of wn execution against property, and upon 
proof, by affidavit of a party or otherwise, to the satisfaction of a judge of the 
court, that any judgment debtor has property which he anjustly refuses to 
apply towards the satisfaction of the judgment, such judge may, by an order, 
require the judgment debtor to appear, at a specified time and place, before 
such judge, or a referee appointed by him, to answer concerning the same; 
and such proceedings may thereupon be had for the application of the prop- 
erty of the judgment debtor toward the satisfaction of the judgment a8 are 
provided upon the return of an execution. Instead of the order requiring the 
attendance of the judgment debtor, the judge may, upon affidavit of the 
judgment creditor, his agent or attorney, if it appear to him that there is 
danger of the debtor absconding, order the sheriff to arrest the debtor and 
bring bim before such jadge. Upon being brought before the judge, he may 
be ordered to enter into an undertaking, with sufficient surety, that he will 
attend from time to time before the judge or referee, as may be directed dur- 
ing the pendeney of proceedings and until the fival termination thereof, and 
will not in the mean time dispose of any portion of his’ property not exempt 
from execution. In default of entering into euch undertaking he may be 
committed to prison, [Amendment, approved March 9, 1880; Ainendmente 
1880, 5 (Ban, ed. 19); took effect immediately.) 


TB. Any debtor of judgment debtor may pay oreditor. 

Sre, 716. After the issuing of an execution against property, and before 
its return, any person indebted to the judgment debtor may pay to the sheriff 
the amount of his debt, or so much thereof as may be necessary to satisfy the 
execution; and the shoriff's receipt is a sufficient discharge for the amount 80 


TNT. Examination of debtor of judgment debtor. 

Sxo, 717. After the issuing or return of an oxocution against property of 
the judgment debtor, or of any one of several debtors in the samo judgment, 
or upon proof by affidavit or otherwise, to the satisfaction of the judge, that 
any person or corporation has property of such judgment debtor, or is in- 


debted to him in an amount exceeding fifty dollars, the judge may, by an 
order, require such person or corporation, or any officer or member | i 
826 





him, and answer concerning the same. 
socuorer aly as tot tabatiy totin eae ie cotter 
defendant at the time of the garni 56 Cal. 


garnishment: . 5 205. 
T gubce se denokesc's esta: 
note. 


tmoned a to attend, be may 
TB. Witness required to teatify. 

Sec. 718. Witnesses may be required to appear and testify before the judge 
or referee, upon any proceeding under this chapter, in the same manner as 
upon the trial of an issue. 


T9. Judge may order property applied on execution, 

Sxo. 719. Tho judge or referee may order any property of a judgment 
debtor, not exempt from execution, in the hands of such debtor or any other 
person, or due to the judgment debtor, to be applied towards the satisfaction 


of the parties, and the plaintiff was en- 
BS harlem pf hw erent 
Spolth v. Broven, 5 Id. 1 
Delivery to 


int 
Seiten 
|. But where it was 
wifo, 
lovy: Houghton v. Lee, 50 
120. Proceedings upon claim of another party to property, ete, 

Seo. 720. If it appears that a person or corporation, alloged to have prop- 
erty of the judgment debtor, or to be indebted to him, claims an interest in 
the property adverse to him, or donies the debt, the court or judge may au- 
thorize, by an order made to that effect, the judgment creditor to institute an 
action against such person or corporation, for the recovery of such interest or 
debt; and the eourt or judge may, by order, forbid a transfer or other dispo. 
sition of such interest or debt, until an action can be commenced and 
euted to judgment. Such order may be modified or vacated by the judge 
granting the same, or the court in which the action is brought, at any time, 
upon such terms as may be just. 





‘an as held 
sutitled to a jary tial: Colon v. Zany, 5 


TQ. Disobedience of orders, how punished. 
Sxo. 721. If any person, party or witness disoboy an order of tho refereo, 
ly made, in the proceedings before him under this chapter, he may be 
punished by the court or judge ordering the reference, for a contempt. 


Contempt: Svcs, bi ing the adjournment of the hearing on the ex~ 
‘to veo, 714, supra, ae eS Se cetiatled of the debtor! pig 
Disposing of the debtor's property pond- court: Bx parte Kellogy, 64 Cal. 343, 


TITLE X. 
ACTIONS IN PARTICULAR CASES, 


Acrions For THE ForecosvRke OF MORTGAGES ...... 600004 

Actions ron Nowanxcs, Waste, anp Wiiircn Trespass IN 
Cxerain Cases on Rea Property .......-..- pbecens 

Actions to Derenwine Conrirorina CLarms To Reat Pror- 
ERTY, AND OTHER Provisions Retavine To Actions Con- 
CERNING REAL Estath......ssee cess ceversvenecessss 

Actions yor THE Pantrrion or Reat Propenry 

. Acrions vor THE Usvrration or AN Orrick on Paanomise, . 502 
‘Or Acrions AGAINsT Srraarens, Vesseis, AND Boats .... S18 


CHAPTER I. 
ACTIONS FOR THE FORECLOSURE OF MORTGAGES, 
126. Proceedings in foreclosure suits, 

See. 726. There can be but one action for the recovery of any debt, or 
the enforcement of any right secured by rhortgage upon real estate or per- 
sonal property, which action must be in accordance with the provisions of this 
chapter, In such action, the court may, by its judgment, direct a sale of the 
incumbered property (or so much thereof as may be necessary), and the appl 
tion of the proceeds of the sale to the payment of the costs of the court and 
the expenses of the sale, and the amount due to the plaintiff; and if it appoar 
from the sheriff's return that the proceeds are insufficient, and a balance still” 
remains due, judgment can then be docketed for such balance against the d 
fendant or defendants personally liable for the debt, and it becomes alien on 
the real estate of such judgmont debtor, as in other cases on which iti 
may be issued. No person holding a conveyance from or under) 

323, 
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gagor of the property mortgaged, or having a lien thereon, which conveyance 
or lien does not appear of record in the propor office at the time of the com- 
moncemont of the action, need be made a party to such action; and the judg- 
ment therein rendered, and the proceedings therein had, are as conclusive 
against the party holding such anrecorded conveyance or lien as if he had 
‘been made a party to the action. 


An Act to abolish attorney's fees ant other charges in foreclosure exits, 
{Approved Marob 27, 1874; 1879-4, 707.) 
Attorney's fee on Sorecloaure to be fled by court, 
Sxertos 1, In all cases of foreclosure of mi the aeecceny fo oe ee 
court in which the proceedings of foreclosure are any stipnlation in said mortgage to tie 


‘con! . 
sen 2. All acts and parts of acts, #o far as they conflict with the provisions of this aot, are 
hereby ropealed, and this act shall take effect ‘be in force from and after ita passage, 


Account, taking.—The court held that the person who sues in Ohio on a note secured 
Dost mpthod of procceding was to appoint the Prrigngs ot liad ts Walicrcihr eeaeae ae 
officer of the court to report the amount due latter atate maintain an action of foreclosure 
‘nce. 63) and then, tions may be filed, of 

it that it was no error for the chancellor to 
make the calculations bimael{; though when 
he het dono so, a mistako in ulation 
must be brought to his notice in some form 
anslogous to an exception to a master's report: 
Ouy ¥. Cabs 5 ran ates meee 
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the tiff, in foreclosing, may re 
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bo Porter v. Mutler, 


‘the yenr, he ahould 
ith such balnnoo: Hidden ¥, Jor- 


82 Id. 397. 
Action, when it will lie,—Stipulations it 
for foreclosure on non- je indorser: € 
See Bank of San Lwis Obie . Se Terman, 24 Cal, Bat it was held that a 
Cal. 99, where foreclosure of interest, not of i 
ws 


fate 


ecloaure 
58 Id. 6. 


ider the whole debt duo, see Leonard ¥. 
-, © Td, 299, holding not.’ The facts that 
is doclarod bankraptin the United 

court, anit that the 


© Co, 6 Cal, 396: . 
Jackeon ¥. Bronson, 19 Johns. ; Bltiaon v,. 
recente H. G74; Beit +. Morse, 6 Td, 
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bee seo. 1210. 
Counni 


‘was forall the costs, “in 
not exceeding five 
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e 
Eis discretion, fix the fees, 
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net coverod by Sho homed, fo sau Bia 
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not covered by the homestead to be first 
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- that the 
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who mere 
money due npon the Ae, 
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husband solely, on & mort- 
oatoad executed by bim alone, 
wif mort 


Eommestend be’ reserved frye 
scoond mortgagees must rely on the 


plus, if any, arising from the sale of the 
red by the mortgage: wy 


Surviving spoure mortgage hemesteants 
Herrld ¥, Reem, 58° Cal, 445, preonsts a full 
discussion of the homestead laws of this state 
and of decisions thervander relative to the 
mort) 
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Bartiers, 10 Cal, 440, Atandoament of the 


to A 
wife by the husband, or bis suffering ber 


to 
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esignor, and where suit is thon pending on such 
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‘S in such cass, thon die 
pay the money into court, to await 
the further decrve of the court, is proper, or 
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mortgagee duriug the period named unless the 
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puriod a court of equity will not permit the 
mortgagor to sssert his logal title, or to dis- 
tarb the mortgages in his possession. Even if 
‘the period hay expired, a court of equity will 
‘not, on acoount of that fact alone, while the 


dobt remains unpair it thy ort gngor 
sey gos out of pose 


‘the remedy is by motion, and 
it juity: ich v. (ae, 
G01, tree and veo be tote. 
‘The doarvs of foreclosnry does not cut off the 
‘Fights of the mortgagor aatil the execution 


of brought, aud the liea becomes thereby 


roperty 
Nak ve Neonat, 
Iudgment on foreclomure 
to eeoure the for liabilities 
‘might incor must bo limited to the a 
that hability and interest: Vogun v. Gaminett, 
3 Woat Coast Rep. 431. 
Tiens.—Lien of 


Cal. 505. Ty 
debt has fallen due, does rh ee 


his . 

51 Id. 242. A chattel mortgage on » growit 
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‘of porscmsion, in which ease it is doomed 
Td., mec, 2024. it 
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it bore interest at some rate, an: 
some time or times, this was held 
subsequent incumbrancer on 


fi * 
. affect the rights of tho latter, 
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mortgage mortgagor, 
at the foreclosure salo acquires the wal estate 
of the mortgagor, subject only to 
auch junior mortgages. Subsequent incusm= 
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relative righta of prior and subsequent mortga~ 
goa Fern 1 Pomeroy's Enteo's Pl. 163. 

‘One who seoke to be held a prior mortgages 
by virtue of « prior registry of a Istar mortgage, 
must alloge not only want of notion but pays 
mant of value; Withers ¥, Little, 66 Cab. 870, 
Junior mortgagee ix not deprived of hia rights 
hy convo: to 


joe from mortgagor to prior mort- 

in itcton of hat. orig Brooks 

Fee, 60 Ti. 428, ‘The general is, that all 

persons benofici interested in the estate 

. mortgaged, or in the demand secured, ahonld 

‘be made partics, It is not, however, absolutely 
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437, note, 
Pleading written document: Secs. 447- 


orty a may foreclose the 
of redemption by a judicial sale under 
direction of a con court; and in that 
eam ‘be nuthorized by tho court to pur- 
chose at the sale: Civ. Code, see. 3011. By 
bn oaererel Spe Vad (Stata, 1B 723), 
eonsiors jes, runches, etc., a 
fs on live-stock pastured under contract with 
the such proprictors sygiee have 


2 Cal, 023. The owner of the 
where no of wale 
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ieee tres 


mort. 
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jority to 
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debt, and bas it recorded, and forecloses i 
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sale, But the sale is only voilable. The legal 
title i: Bleoktey v. Fowler, 21 Id. 3.0; 
J Johns. 43; Jackwon ¥. 

v. Beunett, 1 Cai. 


it was hold, that D., a8 subsoq) 
wom A.'s, but nob C.'s i 
and that the sale is final as to C. 
D, ‘not being» 
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8 Td. 655; Brown ¥, 
's Adwrs, v. Jone 
But courts of oquil 
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ef 


ie 
r or y 
than five yearn after the alo 
be an unreasonable time: Hayman 
v. Lowell, 23 Td. 108. 
‘Several or debts, install- 
ments, eto.: Seo. 728. 
‘Superior courts succeed to the, 
tion of the former district courts in matters of 
. #. Savings Union 
‘Tax title.—Whero a party made defendant 
ins foreclosure suit, a8 ome inter- 
est in the land, seta up, as a 


a7 
foreclosnre of hyo 8 
vy. Al 59 Cal. 


tax title, he cannot object, 


clomure sale has elapsed, may redeem without 
je amount of deficiency: Simpaon ¥, 
Cinels 82 Td, 643. “ 


Bal 
rehaser under the 
rolieved from his pure! 

has oul 


may be set aside, where it 
peasy. i wed that the court rendering 
the decree had not acquired jurisdiction of the 
matter or of porsons having intereata 

, or if for an; Cai a the 


petition to 
sc, oF that the tale 
been aubse~ 


equity has no jurisdiction o¥er tax titles: 

sey v. Abbott, 13 Cal. 609. : 
“Ono who holds « tax title is not 

ash bu 


¥erbal 
the 
ice does not prevent the 


his Hon» Gat a 
ope ak 
Taxes 


a cannot: 
cred without an allegation therefor: 
v. Richobaugh, 1 Pac. C. L. J. 17 

‘Trust deeds; Soe supra, in thisnote, “Deeds 


Sze. 727, If there bo surplus money remaining, after payment of the 
amount due on the mortgage, lien, or incumbraneo, with costs, the court may 
cause the same to be paid to the person entitled to it, and in the mean time 


may direct it to be deposited in court, 
Deposit in court: See seca 573, 574, 2104, 


) 
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728. Proceedings when debt secured falla due at different times, 

Ske. 728. If the debt for which the mortgage, lien, or incumbrance is held 
is not all due, 80 soon as sufficient of the property has been sold to pay the 
amount duo, with costs, the sale must cease; and afterwards, as often as more 
becomes due, for principal or interest, the court may, on motion, order mors 
to be sold. But if the property cannot be sold in portions, without injury to 
the parties, the whole may be ordered to be sold in the first instance, and the 
entire debt and costs paid, there being a rebate of interest: where such rebate 


wood 
33h 


id: @ 


ent enfore 
epeated pr 


for another inatallment subse- 
fatly due: Me at Ve 45 
guenly falling doe Goat Dee 


F 
ae 


S 
ne 
Ee 
Zz 
iH 
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due. 
the 


z 
557 
ins 


more than one note, the indorsee of each note tion of the court had attached, and 

takes with it a pro rata portion of thesecurity: should close the controveray by aettling up all 
Phelan ¥. Olney, 61d. 483; Keyra. Wood, 21 Vt, matters involved in the lit on: Ltawkine ¥, 
‘931; Pastioon v, Hull, 9 Cow. 751; 17 . & KR. Hill, 15 Cal. 500; Campbell v. McComb, 4 Johns, 

A mortgagee can by wont fix the Ch. 533, 

Fightsof the several holders of several notes, to 

the security, and such an agreement 

tmay be implied from the cireumstances of the 

transfor: vy. Wiggins, 23 Cal. 25; Sher- 


CHAPTER Il. 


ACTIONS FOR NUISANCE, WASTE, AND WILLFUL TRESPASS, IN CERTAIN 
CASES, ON REAL PROPERTY, 
W3L Nuisance defined, and actions for. 

See. 731. Anything which is injurions to health, or indecent, or offensive 
to the senses, or an obstruction to the free use of property, so as to interfere 
with the comfortable enjoyment of life or property, is a nuisance, and the sub- 
ject of an action. Such action may be brought by any person whose property 
is injarionsly affected, or whose personal enjoyment is leasened by the nui- 
fance; and by the judgment the nuisance may be enjoined or abated, as well 
as damages recovered. 

Mulsance,—Anything which is injorions to customary manner ay ne le Inke, or 


health, or is indecent, or offensive to the river, bay, stream, » or any 
senses, or an obstruction to the free use of public park, wjuare, atrect, or highway, it & 


, #0 as to interfere with the comfort- nuisance: Civ. Code, seo. M79. A pul 
tii enlymeat of le or oer tla Duleancd ia ono which affects, ab’ the sane 
fully the free pawnge oF ase in the time, an entire community er ‘neighborhood, 

339 
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e: 


in the porformance of 
of tho city: Leet v. Rider, 


to the plaintiff's claim: Cal, 180, 
Cal. 304; so also Rough Parties; Secs, 372, 379, 390, 381, 430, note. 
‘Injunction; Seo, 526, 
ince generally; Soc, 426, note; seo. 
, note, 
Adverse claims for money, eto.; Sec, 
person: Merce ¥. Felter, 53 Cal. 18, To support 1050. 


‘139. When plaintiff’ cannot recover costa. 

Sxo. 739. If the defendant in such action disclaim in his answer any inter- 
ost or estate in the property, or suffer judgment to be taken against him with- 
ont answer, the plaintiff cannot recover costs. 

Coma. 214; 1 Story's Eq. Pi. 222, Tn ojoct 
ment, where one of as eenatee nie 
claimed, but also denied all tho allegations of 
the complaint, and averred that “he was and 
still ia lawfully soised and in possession” of 
the land claimod, he was held not entitled to 
happened not tobe noceessary partion, and that have the action disniased aa to himself Ploshe 
‘their disclaimers did not éxempt them from v. /ml, 22 Cal. 105; Brooke v. Culiterwood, 34 
i " Sa ae 1d, 666, A disclaimer must be absolute and 
vy. Leavenworth, 17 unqualified: De Uy v. De Cprey, 27 1d. 331, 
Brady, 1 Barb, Ch, 343; 1 ‘Seca. 1052 ot woq. 

140. If plaintiff's title terminates pending swit, what he may recover. 

Sxo. 740. In an action for the recovery of real property, where tho plaintiff 
shows a right to recover at the time the action was commenced, but it appears 
that his right bus terminated during the pendency of the action, the verdict 
sind judgment must be according to the fact, and the plaintiff may recover 
dumages for withholding the property. 

33 





pir 
Leeroy! by him 

to the conveyance: ht Shear, 30 Cal, 476, 
Al. When value of improvements can be allowed as a set-off. 

Bro. 741. When damages are claimed for withholding the property recoy- 
ered, upon which permanent improvements have been made by a defendant, 
or those under whom he claims, holding under color of title adversely to the 
claim of the plaintiff, in good faith, the value of such improvements must be 


if of the value of the 
ted: Ford ¥. aball 
it claimed 


such value in his answer and it ox 
spe es not allowed tore it 


An agreoment to pay for the 
anode ta ta: daloone be 
Hoyt, 18 Id, 219. If the: 
statute of limitati 

iff’s title acorued, nor unless the hol cover the rents an 


defendant is adverse: Bay v. Pope, 18 Td. or 
God adverse under color ‘of tle: Love v. th aan bauen 


Td. 488, 
Srateett 9 Cal. 225; nor if they arc not pers pitts eaten Bea Sa Ooncnier 
manent; nor if they ate not made in good erally; Sec. 438, 
"JA42. Order to allow party to survey and measure land in dispute. 

So. 742. The court in which an action is pending for the recovery of real: 
property, or for damages for an injury thereto, or a judge thereof may, on mo- 
tion, upon notice by either party for good cause shown, grant an order allow- 
ing to such party the right to enter upon the property and make survey and 
measurement thereof, and of any tunnels, shafts, or drifts therein, for the 

of the action, even though entry for such purpose bas to be made 
through other lands belonging to parties to the action. [Amendment, approved 
March 10,1880; Amendmente 1880, 11 (Ban. ed. 24); took effect immediately] 
743. Order, what to contain and how served. 

Suc. 743. The order must describe the property, and a copy thereof must 
be served on the owner or occupant; and there@pon such party may enter 
upon the property, with necessary surveyors and assistants, and make such 
survey and measurement; but if any unnecessary injury be done to the prop- 
erty he is liable therefor, 


144. Mortgage must not be deemed conveyance, whatever ite terms. 
Sz, 744, A mortgage of real property shall not be deemed a con 
SH 
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CONFLICTING CLAIMS TO REAL PROPERTY. 


whatever its torms, 80 a8 to enable the ownor of the mortgage to recov 
selon of the real property without a foreclosure and sale. 


a mortgagee 
any greater rights than be otherwise has: 
Seeonesloa, acter mead eS ores 
a in| mn 
welf the wae a provident owner, and is 
accountable for the actual receipts of the real 
rents and and uething more, unless 
they were reduced or lost by his willful default 
or gross negligence: Hidden v. Jordan, 28 Id. 
300. A. mortgagee of a term in possession is 
not Hable aa upon the covenants in tho 
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@ by,—! 

that a transfer was made subject to defeas- 
may, for th if 

to be a 


‘This may be proved by parol evidence: 
Perce v. Rotinwon, 13 Cal. 110; sJohnaon ¥. 
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‘tame place is impossible, A mining law after becomes vol 

its is not changed or in any manner force at a given time, is one for 

Geipaired Vy any surreptitious alteration. Such vey ¥. Rycn, 42 Id. 025, 


CHAPTER IV. 
ACTIONS FOR THE PARTITION OF REAL PROPERTY. 
752. Who may bring actions for partition. 

Seo. 752. When several co-tenants hold and are in possession of real prop- 
erty 46 parceners, joint tenants, or tenants in common, in which one or more of 
thom have an estate of inheritance, or for life or lives, or for years, an action 
may be brought by one or more of such persons for a partition thereof, accord- 
ing to the respective rights of the persons interested therein, and for a sale of 
such property, or a part thereof, if it appear that a partition cannot be made 
without great prejudice to the owners, 


vidual not thus required, nor for hia 
ebe taking ve 


For a discussion of the effect of a decree of 
ition of 
@ 0000 wy) 
partition of the Yanda 
ee 
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Sepriaay ot cedar toegiotlp paral parcieion 
153, “Interests of all parties muat be set forth in complaint. 

Sxo. 753. The interests of all persons in the property, whether such per- 
sons be known or unknown, must be set forth in the complaint specifically 
and particularly, as far as known to the plaintiff, and if one or more of the 
parties, or the share or quantity of interest of any of the parties, be unknown 
to the plaintiff, or be uncertain or contingent, or the ownership of the inher 
itance depend upon an executory devise, or the remainder be a contingent 


remainder, so that such parties cannot be named, that fact must be set forth 
in the complaint, 
Abstract of title,—Notice of havi 
orred) mast be Meds Seo. 708, the 
Cons) generally: Seo. 426, and notes, 
names: Soc. 474; and sce seo, i 


706. 
Complaint in partition. —The manner in 
which the partition is to be made constitutes int 
no part of the cause of action, While it is 
proper to ak for a particular mode of parti- 
tion—there being two provided by the statute Cal. 
—and to that end allege the facta upon which 
the plaintiff rolies for the particular mode 
whioh ho seoks, this is not in ible, No origin, nature, 
facts need be stated in the complaint, except ests of the plaintitfs, the objecti 
such as are found enumerated in sections 783 ited. it i 
and 754; but see section 798, ax to dishurse- 
ments, The court neod not ‘find the facta aa 
alleged or the contrary, and not otherwise,” 
Ned is the plaintiff's right tow partition cut off 
becanse it turns out on the trial that he was 
mistaken. pa bai she conitn of the sie oe his 
covtenants: 763; vw prey, 
27 Cal. 331. a, 
All the tenants in common should be made 
partis. One tenant in common who owns an 
‘undivided interest consisting of « certain quan- 
tity, cannot have partition by making the 
original holder of the whole tract sole defond- 
ant, when he has sold divers . 
various pertons, but retains moro than 
quantity to whioh the plaka in the partition 2 
suit is entitled. All granteos of the origi- proper party | 
nal owner should be ogre as parties: Sutter tition of the whole: Gentes ¥. 
¥. San Francisco, 36 Cal. 113, We 1 


a i; Dutton v. 
“ An action for partition under ourcodoisto way v, De Solo, 2) Id a 
us 
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"T59. The rights of all parties may be ascertained in the action. 

Seo. 759. The tights of tho several parties, plaintiff as woll as defendant, may 
be put in issue, tried, and determined in such action; and when a sale of the 
premises is necessary, the title must be ascertained by proof to the satisfhetion 
of the court, before the judgment of sale can be made; and where service 
of the complaint has been made by publication, like proof must be required 
of the right of the absent or unknown parties before such judgment is ren- 
dered; except that whore there are several unknown persons haying an inter- 
est in the property, their rights may be considered together in the action, and 
not as between themselves, 


Torey > suit ad sate the aa deere P 
Melon, 43 5 ia obs co-tenant in 

Answer, ‘amended. —Where the court ad- 
judged that certain parties who had been sub- court: Lorene v. Jacobs, 50 Cal. 205, 202, 
stituted for others owned intorests in the land, 

160. Partial partition. 

Sxc. 760. Whenever from any cause it is, in the opinion of the court, 
impracticable or highly inconvenient to make a complete partition, in the first 
instance, among all the parties in interest, the court may first ascertain and 
determine the shares or interest respectively held by the original co-tenants, 
and thereupon adjudge and cause @ partition to be made, as if such original 
¢o-fenants were the parties, and sole parties, in interest, and the only parties 
to the action, and thereafter may proceed in like manner to adjudge and make 
partition separately of each share or portion so ascertained and allotted us 
‘betwoen those claiming under the original tenant to whom the same shall have 
been so set apart, or may allow them to remain tenants in common thereof, a8 
they may desire, 5 

Partial partition. ‘decree, betwoen them, and then determine the share 
As to the power of | the court aera of each pate the cause, seo Kmeric v. Ale 
and determine the interests of ees co- warado, b4 Cal, 529, 

Sagieiti; unk todanse partition te 
761. specie must be made parties, or referee appointed to ascertain their 
rights. 

Sec. 761, “If it appears to the court, by the certificate of the county 
recorder or county clerk, or by the sworn or verified statement of any person. 
who may have examined or searched the records, that there are outstanding 
liens or incumbrances of record upon such real property, or any part or por- 
tion thereof, which existed and were of record at the time of the commence 
ment of the action, and the porsons holding such liens are not made parties 
to the action, the court must cither order such persons to be made parties to 
the action, by an amendment or supplemental complaint, or appoint a referce 

Oo 
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to ascertain whether or not such liens or incumbrances have been paid, or if 
not paid, what amount remains due thereon, and their order among the liens 
or incumbrances severally held by such persons and the parties to the action, 
and whether the amount remaining due thereon’ has been secured in any 
tanner, and if secured, the nature and extent of the security. 


"162. Lienholders must be notified to appear before the referee appointed. 

Sko. 762. Tho plaintiff must cause a notice to be served, a reasonable tim» 
previous to the day for appearance before the referee appointed as provided 
in tho last section, on each person having outstanding liens of record, who is 
not a party to the action, to appear before the referee at a specified time and 
place, to make proof, by his own affidavit or otherwise, of the amount duc, or 
to become due, contingently or absolutely thereon. In case such person be 
absent, or his residence be unknown, service may be made by publication or 
notice to his agenta, under the direction of the court, in such mannor as may 
be proper. The report of the referee thereon must be made to the court, and 
must be confirmed, modified, or set aside, and a new reference ordored, as the 
justice of the case may require, 


183. Gowrt may order sale or partition, and appoint referees—When site of in- 
ted city or town is included. 

Sec. 763. If it be alleged in the complaint and established by evidence, or 
if it appear by the evidence without such allegation in the complaint to the 
satisfaction of the court, that the property or any part of it is so situated that 
partition cannot be made without great prejudice to the owners, the court 
may order a sale thereof, otherwise, upon the requisite proofs being made, it 
must order a partition according to the respective rights of the partics as ascor- 
tained by the court, and appoint three referees therefor, and must designate 
the portion to remain undivided for the owners whose interests remain un- 
known, or are not ascertained; provided, that when the site of an incorporate 
city or town is included within the exterior boundaries of the property to be 
partitioned, then, on said fact being established by evidence, the following 
proceedings shall be had. The court shall thereupon direct the referees to 
survey and appraise the entire property to be partitioned by actual lots and 
subdivisions then existing in the actual possession of the several tenants in 
common, exclusive of the value of improvements thereon, first setting apart 
necessary: portions of the property for ways, roads, and streets, as in section 
seven hundred and sixty-four of this code provided, and to report such sar- 
vey and separate appraisement on each lot and subdivision to the court. The 
eourt may confirm, change, modify, or set aside the report in whole or in part, 
and, if necessary, appoint new referees. When, after the final confirmation 
of tho report of such survey and appraixement, it shall appear by evidence to 
tho satisfaction of the court that an equitable partition of the whole property 
is impracticable, and a sale of the site of such city or town, or any portion 
thoreof, will be for the best interests of the owners of the whole property, it 
shall order a salo thereof; provided, that within sixty days thereafter any 
tenant in common, or tenants in common, having improvements erected on 
any town or city lot, or subdivision included in such order of sale, shall haye 
the prior right to purchase the same at such uppraised valuation, and may pay 
into court the amount so appraised as the value thereof, and upon such pay- 
mont, the title shall vest in such purchaser or purchasers, and the court shall 

SL 
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cause to be excented by «aid referees a deed for such lot or subdivision in foo 
and in severulty to such purchaser or purchasers, such further | 

shall then be bad as to the remainder of the property, and the money so paid 
to the court, as by this chapter provided. If, during the pendency of the 

action, any of the parties dio, or become insane or otherwise incompetent, the 

proceedings shall not for that cause be delayed or suspended, bat the attorney 

who has appeared for such party may continue to represent such interest; and 

in case any such party has not appeared by an attorney, the court shall ap- 

point an attorney to represent the interest which was held by such party, 

nutil his heirs or legal representatives, or successors in interest, shall have 

Sppesred in the action; and an attorney so appointed shall be allowed by the 

court a reasonable compensation for his services, which may be taxed as costs 

against the share or interest represented by such attorney, and may be ad- 

jndged'a thereon, in the discretion of the court. [Amendment, approved 

‘April 12, 1880; Amendments 1880, 69 (Ban, ed. 196); took effect immediately.} 


Poe, partition a not a La, judg- 
en is easy ncn: = 
i ation laine’ Crone: 
Hin Ca. 02." Where plaints held fos 
See Rransccy Ridont octal 
oo rey intiffershould have a 
ait prin, and might iv he premio 
i west, or north and 
ee raa ras ee ee rae 
half in the one case, or the north half in the 
thes, anidat the titne this action was brought 
ihe boundarice of the rancho had not been 
deftly acttnd i te pocrings iatitted 
to obtain a patent partition was made, 
bi tthe lands deeribl fa tbe dead unde? toile We lid 
Wich plaintifS bold, Dut aa ft had boen mur. Civ. Code, es: 03. Inasseet particion of 
veyed by the United States survayor-gencral, dominant’ tenement, the burden must be ‘es ae 
iat hurry eas aot Hal arvey, the to the division 
court said that if objection to Fat aes inant tenement, hse not in such ie on 
aceount, it ah be timer he burden upon the servient tene- 
ment: Id, 


Referees: See soe. 797. ‘The 


i Cy gp De Soto, 21 Id, 198, 
stent v ‘oto, 
The court cannot make # mechanical division 
of water running ina ditch owned by tenants 
in common and used for mining purposes, i 
such a manner as to tly do jantion 
‘between the parties. There must be a sale 
and Aistribation of of the proceeds: coir 
vy. Beans, 27 Id. 
Divine tare tat te. hc end whet by an allegation in 
proportions a remainder may descend after the not denied by the auswer: Hughes v 
termination of a life-estato, a judgment in par- 23 Cal. 507. 
tition made before the ifevcatate terminates Modifying decree: See acc, 766, 


164. Partition muat be according to rights of parties as determined by court— 
Sale of specific tract by tenant in common. 

Sxo. 764. In making partition, the referees must divide the property and 
allot the several portions thereof to the respective parties, quality and qaantity 
relatively considered, according to the respective rights of the parties as deter- 
mined by the court, pursuant to the provisions of this chapter, designating the 
several portions by proper landmarks, and may employ a surveyor, with the 
necessary assistance, to aid them. Before making partition or sale, the referees — 
may, whenever it will be for the advantage of thoso interested, set apart 
tion of the property for a way, road, or street, and the portion so. 

we 
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shall not be assigned to any of tho parties or sold, but shall remain an open. 
and public way, road, or stroot,.unless the referees shall sot the samo apart ns) 
“private way for the use of the parties interested, or some of them, their heirs 
and assigns, in which case it shall remain such private way. Whenever the 
roferees have laid out on any tract of land roads sufficient, in the judgment of 
eaid referees, to accommodate the public and private wants, they shall report 
that fact to the court, and upon the confirmationof their report all other roads 
on said tract shall cease to bo public highways, Whenever it shall appear, in 
an action for partition of lands, that one or more of the tenants in common, 
being the owner of an undivided interest in the tract of land sought to be par 
titioned, has old to another person a specific tract by metes and bounds, out of 
the common land, and executed to the purchaser a deed of conveyance, pur 

porting to convey the whole title to such specific tract to the purchaser in fee 

and in severalty, the land described in such deed shall be allotted and set apart 

in partition to such purchaser, his heirs or assigns, or in such other manner as 

shall make such deed effectual as a conveyance of the whole title to such segre- 

gated parcel, if such tract or tracts of land can be so allotted or sct apart with- 

out material injury of the rights and intorests of the other co-tenants who may 

not have joined in such conveyance; provided, that in all cases the court shall 

direct the referees, in making partition of land, to allot the share of each of the 

parties owning an interest in the whole or in any part of the premises sought 

to be partitioned, and to locate the share of each co-tenant, so as to embrace, a8 

far as practicablo, the improvements made by such co-tenant upon the property; 

and the value of the improvements made by the tenants in common must bo 

excluded from the valuation in making allotments, and the land must be valued 


without regard to such improvements, in case the same can be done without 
material injury to the rights and interests of the other tenants in common 
owning such land. [Amendment, approved April 3, 1876; Amendments 1875-6, 
96; took effect vixtieth day after passage] _ 


‘Order: Sec. 763, note. 
tract.—A conveyance by some or 
one of several tenants in common of a specific 
ion of the common lands cannot be made 


if one of them has a homestead claim on it, his 
undivided interest will be sot apart to aatiel; 

the Homeatead claim, not to exceed. the legal 
falas of homestesd: Higgins v. Higgins, 4 


the prejudice of the others, unless this seo- 
‘permits it. The acquires all tho — Whore the tenants other than the plaintiff 
his were the grantece of the plaintiff, aud tad 

sever mado valuable improvemen 
court otered that ‘there be st of to toh ores 
au ions 0} premises us 
Se, ee ee 
provided always that the rights or intorosts of 
4800 Mahoney v. Awrrecochen, 51 Cal. 429. neither of the other parties be prejudiced there 
improvements, eto.—On a by;" and this was held to declare the proper 
partition of land held by tenants in common, rule: Seale ¥, Soto, 35 1d. 102, 


165. Referees must make a report of their proceedings, 

Seo. 765. The referees must make a report of their proceedings, specifying 
therein the manner in which they executed their trust, and describing the 
property divided, and the shares allotted to each party, with a particular 
doscription of cach share, 


"166. Court may set aside or affirm report, and enter judgment thereon—On 
whom conclusive, 
Sec. 766. The court may confirm, change, modify, or set aside the report, 
and, if necessary, appoint new referees, Upon the report being confirmed, 
" Covx Cry, Pxoe,—23 363 


jalmon, 36 Cal. 676. 
partition upon the rights 
ta, in a specific tract ef Tand leased 
‘one of their number but awarded to another, 
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judgment must be rendered that such partition be effectual 
judgment is binding and conclusive: > 

1. On all persons named as parties to the action, and their legal representa. 
tives, who have at the time any interest in the property divided, or any part 
thereof, a8 owners in fee or as tenants for life or for years, or a8 entitled to the 
reversion, remainder, or the inheritance of such property, or of any part 
thereof, after the detorminatign of a particular estate therein, and who by any 
contingency may be entitled toa beneficial interest in the property, or who: 
have an interest in any undivided share thereof, as tenants for years or for 
lite; 

2. On all persons interested in the property, who may be unknown, to whom 
‘notice has been given of the action for partition by publication; 

3. On all other persons claiming from such parties or persons, or either) 
them. & 

And no judgment is invalidated by reason of the death of any party before 
final judgment or decree; but such judgment or decree is as conclusive against 
the heirs, legal representatives, or assigns of such decedent, as if it had been 
entered before his death. 


decree: See also acc. 763, Attar i 


M 
the filing of the finding and decreo, the court 
foe deers ponding such 
Sctlon the rights of the parties bave cot been ion 
datinitely determined, and there is no appeal- Walter, 69 Id. 94. 
able interlocutory décroe: Bicy v. Bent, 59 novers the unity of 
Cal. 522, vest in either co-tenant 
Judgment, effect of—The effect of the tional title: Wade ¥. Deray, 50 Id. 


"IG7. Judgment not to affect tenants for years to whole property. 
Seo. 767. The judgment does not affect tenants for years less than ten to the 
whole of the property which is the subject of the partition. 


168. Expenses of partition to be apportioned among parties, 

Sxo. 768. The expenses of the referees, including those of a surveyor and his 
assistants, when employed, must be ascertained and allowed by the eourt, and 
the amount thereof, together with the fees allowed by the court, in its dis- 
cretion, to the referees, must be apportioned among the different parties to the 
action, equitably. 

Reteree’s foes: Soe sec, 1023, 


769. Lien on undivided interest a charge only on share assigned such party. 

Sno. 769. When a lion is on an undivided interest or estate of any of the 
parties, such lien, if a partition be made, shall thenceforth be a charge only 
on the share assigned to such party; but such share must first be charged 
with its just proportion of the costs of the partition, in preference to such 
lion, 
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‘'T10. csi le elit cohies set off in part of property not sold, thon 
not 
Sxc. 770. When a part of the property only is ordered to be sold, if there bo 
an estate for life or years, in an undivided share of the wholo property, such 
estate may be set off in any part of the property not ordered to bo sold. 


Tl. Application of proceeds of sale of incumbered property. 

Sec. 771. The proceeds of the ale of incumbered property must be applied 
under the direction of the court, as follows: 

1. To pay its just proportion of the general costs of the action; 

2. To pay the costs of the referonce; 

8. To satisfy and cancel of record the several Hens in their order of priority, 
by payment of the sums due and to become due; the amount due to be verified 
by affidavit at the time of payment; 

4. Tho residue among the owners of the property sold, according to their 
respoctive shares therein. 


TI2. Party holding other securities may be required first to exhaust them. 

Sxo. 72. Whenever any party to an action, who holds a lien upon the prop- 
erty, or any part thereof, has other securities for the payment of the amount 
of such lien, the court may, in its discretion, order such securities to be ex- 
hausted before a distribution of the proceeds of sale, or may order a just de- 
duction to be made from the amount of the lien on the property, on account 
thereof. 


TT3. Proceeds of sale, disposition of. 

Sze, 773. The proceeds of sale and the securities taken by the referees, or 
any part thereof, must be distributed by them to the persons entitled thereto, 
whenever tho court so directs. But in case no direction be given, all of such 
Proceeds and securities must be paid into court, or deposited therein, or as 
directed by the court. 


'T14. When paid into court cause may be continued for determination of claims 


Sxc, 774. When the proceods of the sule of any share or parcel belonging 
to persons who are purties to the action, and who are known, are paid into 
court, the action may be continued as between such parties, for the determina- 
tion of their respective claims thereto, which must be ascertained and ad.» 
judged by thecourt, Further testimony may be taken in court, or by a referee 
at the discretion of the court, and the court may, if necessary, require auch 
parties to prosent the facts or law in controversy, by pleadings, asin an original 
action. 


‘TTS. Sales by referees must be at public auction. 

Src. 775. All sales of roal property, made by referees, under this chapter, 
must be made at public auction to the highest bidder, upon notice published 
in the manner required for the sale of real property on execution. The notice 
must state the terms of sale, and if the property or any part of it is to be sold 
subject to a prior estate, chargo, or lion, that must be stated in the notice, 


'T18. Court must direct terma of sale or credit. 
Seo. 776, The court must, in the order for sale, direct the terms of eredit 
Which may be allowed for the purchase-money of any portion of the _ 
BS 
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Sro. 791. Tho clerk in whose name a security is taken, or by 
fnyestment is made, and his successors in office, must receive the i } 
a4 it becomes due, and apply and invest the same as the court may 
direct; and must deposit with the county treasurer all securities pare 
dep aw account in a book provided and kept for that purpose, in the clerk's 
oifice, free for inspection by all persons, of investments and moneys received 
by him thereon, and the disposition thereof. 

Deposit in court: Seos, 672-574, 2104. 

792. Wien wnequal partition ordered, compensation may be adjudged in certain 
cases. 

Seo. 792. When it appears that partition cannot be made equal between 
the parties, according to their respective rights, without prejudice to the 
rights and interests of some of them, and a partition be ordered, the court 
may adjudge compensation to be made by one party to another, on account: 
‘of tho inequality; but such compensation shall not be required to be made to 
others by owners unknown, nor by an infant, unless it appears that such 
infant has personal property sufficient for that purpose, and that his interest 
will be promoted thereby. And in all cases the court has power to make 
compensatory adjustment between the respective parties, according to the 
ordinary principles of equity. 

993. Share of infant may be paid to guardian. * 

Ske. 793. Whon the share of an infant is sold, the proceeds of tho sale 

may be paid by the referce making the sale to his general guardian, or the 


special guardian appointed for him in the action, upon giving the security 
required by law or directed by order of the court. 


194. Guardian of insane person may receive proceeds of such party's interest, 

Seo. 794. ‘The guardian who may be entitled to the custody and manage- 
ment of the estate of an insane person, or other person adjudged incapable 
of conducting his own affairs, whose interest in real property has been sold, 
may receive in behalf of such person his share of the proceeds of such real prop- 
erty from the referees, on executing with sufficient sureties an undertaking 
approved by a judge of the court, that he will faithfully discharge tho trust 
reposed in him, and will rendor a true and just account to the person entitled 
or to his legal representative, [Amendment, approved March 10,1880; Amend- 
ments 1880, 11 (Ban. ed. 24); took effect immediately.) 


195. Guardian may consent to partition without action, and execute releases, 

Sec. 795. The general guardian of an infant, and the guantian entitled to 
tho enstody and management of the estate of an insane person, or other per- 
on adjudged incapable of conducting bis own affairs, who is interested in real 
estate held in joint tenancy, or in common, or in any other manner 40 as to 
anthorize his being made a party to an action for the partition thereof, may” 
consent to a partition without action, and agree upon the share to be sot off 
to such infant or other person entitled, and may execute a release in his behalf 
to the owners of the shares of the parts to which they may be respectively 
entitled, upon an order of the court, 


796. Costs of partition a lien upon shares of parcenors, s 
Boo 796, The costs of partition, including reasonable counsel fees, e 
358 
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pended by the plaintiff or either of the defendants, for the common benefit, 
foes of referees, and other disbursements, must be paid by the parties respect 
ively entitled to share in the lands divided, in proportion to their respective 
interests therein, and may be included and specified in the judgment. In that 
case they shall be a licn on the several shares, and the judgment may be en- 
forced by execution against such shares, and against other property held by 
the respective parties. When, however, litigation arises between some of tho 
parties only, the court may require the expense of such litigation to be paid 
by the parties thereto, orany of them. [Amendment, approved March 24, 1874; 
Amendments 1873-4, 826; took effect July 1, 1874.) 

Costs: Seo, 768, note. Where plaintiffs were and expenses of the action must be deducted: 
held entitlod to one third of the proceeds, it Goole s. 2 Bwer, 18 Cal. 471. 

‘waa held their proportionate share of the coats Reteree's fees: Sec. 1025, 
197. Court, by consent, may appoint single referee. 

Sze. 797, The court, with the consent of the parties, may appoint a single 
referee, instead of three referees, in the proceedings under the provisions of 
this chapter; and the single referee, when thus appointed, has all the powers 
and may perform all the duties required of the three referees. 

Referees; See sec, 763, ante. 


798. Allowance of necessary expenses paid by one tenant in common, 

‘Sxo. 798. If it appear that other actions or proceedings have been neces- 
surily prosecuted or defended by any one of the tenants in common, for the 
protection, confirmation, or perfecting of the title, or settling the boundaries, 
or making a survey or surveys of the estate partitioned, the court shall allow 
to the parties to the action, who have paid the expense of such litigation or 
other proceedings, all the expenses necessarily incurred therein, except coun- 
sol fees, which shall have accrued to the common benefit of the other tenants 
in common, with interest thereon from the date of making the said expendi- 
tures, and in the eame kind of money expended or paid, and the same 
must be pleaded and allowed by the court and included in the final judg- 
ment, and shall be a lien upon the share of exch tenant, respectively, in 
proportion to his interest, and shall be enforced in the same manner a8 
taxable costs of partition are taxed and collected. [New section, approved 
February 4, 1876; Amendments 1875-6, 97; took effect sixtieth day after 


passage.) 

pecedttyactapproved ari 2E 1074; Arment: acted inthe shore. This ection oa rigsoaly 
monte 18734, 326; took effect July 1, 1874. framed, and the three Slnes Soa wore 
It was afterwards, by act of February 4, 1876, added by the uct of April 1, 187 

199. Abstract of title, 

Sxo. 799. If it appears to the court that it was nocessary to have made an 
abstract of the title to the property to be partitioned, and such abstract shall 
have been procured by the plaintiff, or if the plaintiff shall have fuiled to have 
the same made before the commencement of the action, and any one of the 
defendants shall have had such abstract afterwards made, the cost of the ab- 
stract, with intereat thereon from the time the same is subject to the inapec- 
tion of the respective parties to the action, must be allowed and taxed, When- 
ever such abstract is produced by the plaintiff, before the commencement of 
‘the action, he must file with his complaint a notice that an abstract of the title 
has boon made, and is subject to the inspection and use of all the parties to 

wo 





{all within the doGuition of “oftioe:" Patoer Wend. 231; Holl e. 
vy, Woodbury, 14 Cal. 44, A cortificate of v. Scot BR. W. 
lection is only facie evidence Ban Freuiciecs, 23° 
broviated 
er court 0! 
But title to an office: 


‘The two remedica 
~~ Holden, 28 Cal. 129, 
where the charter of = city 
‘icles that the common council shall “* 


804. Name of peraon entitled to office may be set forth in complaint. 

Sxo. 804, Whenever such action is brought, the attorney-general, in addi- 
tion to the statement of the cause of action, may also set forth in the com- 
plaint'the name of the person rightly entitled to the office, with a statement 
of his right thereto; and in such case, upon proof by affidavit that the defend- 
ant has received fees or emoluments belonging to the office, and by means of 
his usurpation thereof, an order may be granted by a justice of the supreme 
court, or a judge of the superior court, for the arrest of such defendant and 
holding him to bail; and thereupon he may be arrested and held to bail in the 
same manner and with the same effect and subject to the same rights and 
Hinbilities ns in other civil actions where the defendant is subject to arrest. 
[Amendment, approved March 10, 1880; Amendments 1880, 11 (Ban. ed. 24); 
took qffeet immediately.) 

805. Judgment may determine rights of both incumbent and claimant, 

Sxc. 805, In every such action judgment may be rendered upon the right 
of the defendant, and also upon the right of the party so alleged to be entitled, 
or only upon the right of the defendant, as justice may require. 


Keller v. 34 Td. 685, In to 
holding {Oo ee mice clices st Es aa 
. Keller, 4 Td. 620. 


Solan, 34 1d. dare 
inted to conteatod elaat 


BOG. When rendered in favor of applicant, 
Seo. 806. If the judgmont be rendered upon the right of the person so 
alleged to bo entitled, and the same be in favor of such person, he will ba’ 
‘OL 








muy be required by Jaw, to take upon himself’ the execution of the office, 
807. Damages may be recovered by successful applicant, 

Sxo. 807, If judgment be rendered upon the right of the person so alleged 
to be entitled, in favor of such person, he may recover, by action, the 
which be may have sustained by reason of the asurpation of the office by tho 
defendant. 


leat techn tthe le to the oa tad Eiyfand vo as to owt nad foe, oo 60Be 
not to its occupation and exercise: People v. 
808, When several persons claim same office. — 

See, 808. When several persons claim to be entitled to the same office or 
franchise, one action may be brought against all such persons, in order to try 
their respective rights to such office or franchise. 

809. If defendant found guilty, what judgment to be rendered. 

Sxe. 809. When a defendant, against whom such action has been brought, 
is adjudged guilty of usurping or intruding into, or unlawfully holding any 
office, franchise, or privilege, judgment must be rendered that such defendant 
be excluded from the office, franchise, or priviloge, and that he pay the costs 
ofthe action. The court may also, in its discrotion, impose upon the defend- 
ant a fine not exceeding five thousand dollars, which fine, when collected, must 
bo paid into the treasury of the state, 


810. Undertaking, when required in actions for usurpation. 

Ske. 810. When the action is brought upon the information or application 
of a private purty, the attorney-general may require such party to enter into 
an undertaking, with sureties to be approved by the attorney-general, con- 
ditioned that such party, or the sureties, will pay any judgment for costs 
or damages recovered against the plaintiff, and all the costs and expenses in- 
curred in the prosecution of the action. [ew section, approved March 24, 
1874; Amendments 1873-4, 326; took effect July 1, 1874.] 

An BA prodtha fy te removal of civit officers for a wiolation of official duties. 
Approved March 80, 1874; 1878-4, 911.) 
Chet officere may be rence foreatulaart of official duties, 

Sreriox 1. Any member of an; of dirvctors, board of somamieslenaes or other board 
of officors, atate, city, county, oF district, or othar jrson who has hoen eldcted or appointed, 
‘or who shall hereaiter be elected ited ms control, build, or manage esl ay blis: 
building of the state, or of any county, city, or county, in tla sate, or to come 
ie gl se sat the eit toi ior andr he a be eaboteyiat ot tay ach 

s 
ae in if any oy Pe caren iy fonh 


ita fa iain tay a th ot the 


Stmeal duty, ai 

provisions of section two © 

Proceedings in action for removal of cieit offi 
Ser. 2. Whenever any complaint in 

shall be presented to the district sont allege 

ferred to in section one of this act, have, withi 
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tiysr tat shot charg coke fai em ay aed th tar all 


yn of be deprived of his thar aie or 
shall _iaes for ouo hendred dollars in laver of the complainant, and fem 
il canes, 


of any other act 
hall be construed to bem 


CHAPTER VI. ' U 
OF ACTIONS AGAINST STEAMERS, VESSELS, AND BOATS. 
813, When vessels, etc., are liable. 

Sro. 813. All steamers, vessels, and boats are liable: 

1. For services rendered on board at the request of, or on contract with, 
their respective owners, masters, agents, or consignees; 

2. For supplies furnished in this state for their use, at the request of their 
respective owners, masters, agents, or consignees; 

8. For work done or materials furnished in this stato for their construction, 
ropair, or equipment; 

4. For their wharfage and meckoaid within this stato; 

5, For non-performance, or mal-performance, of any contract for the trans- 
portation of persons or property between places within this state, made by 
their respective owners, masters, agents, or consignees; 

6. For injuries committed by them to persons or property, in this state. 

Demanda for these several causes constitute liens upon all steamers, vessels, 
and boats, and have priority in their order herein enumerated, and have pref- 
erence over all other demands; but such liens only continue in force for the 
period of one year from the time the canse of action accrued. [Amendment, 
approved March 24, 1874; Amendments 1873-4, 827; took effect July 1, 1874] 


Subd. 1. Salvage.— Any person other 
than tho, master, mate, or a seaman thervof, 
who rescues a ship, her appurtenances of 
curgo, from danger, is entitled to a reasonable 
compensation therufor, to be paid out of the 
ine He has a livn for such elaim, 
whi lated by the title on lions (Civil 
Goll} but no elaiss:for eal golvage as wach can 
acerne against any vessel, or her freight, or 
‘cargo, in favor of the owners, officers, or crew 
of another vessel, belonging to the same own- 
at pe an areas seek at time of the sery- 
by one sueh vessel to another, 
when in distrem, are yyable through « gen 
average contribution on roperty 
saved: Clee Colle, soc. 2070, S ie 


sumed, even at a home port, to have piriin 
to conkract for appli. Perr the purchases are 
(ih , with the consent of a 
wip fi fasta te’ Swaera ure prima fa 
unlens credit is exclusively given £0 ‘ee 
th husl 1: Crawford v. Roberts, 50 Cal. 


and wife cannot recover dis 
Duruments or ex; penditures by tho bushands 
Bhebion v. “Uncle Sans,” 18 Cal. 526; and see 
ece. 370, S71, ante. 


Justices of the peace have not jurisdi 
Gout res i wl ae proeerting Bee 


recovery of seamen's for a ¥ 
pstlcaf i erpahlic gt ala 
of this state: Sec. 115, subd, 2, 

Constit Where the vessel was 
4 domestic vessel, and San 
the canse of action arose, 


where 
was her homo and 
furnished. 


which suit might | preg Drought 

the owners or against the master a persouam 
in the court of admiral pias rete cont 
said the ease of The “4 Wall. 
4h, was consistent very statute, to on 
force a Hen ariaing upon a breach of acontract 
‘to convey the complainant from New York to 
San Francisoo, 0 decision in that cause did: 
‘not go to the extent of holdit Sat the lan- 
guage of the constitution iteelf, ex of 

vested in the courts of the United States ex- 


courts exclusive jt 
ae ae a Tt waa also held that 
‘the saving clause in the ninth section of 
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B17, Plaintiff may have vessel, ete., attached. 

Ske. 817. The plaintiff, at the timo of issuing the summons, or at any {ime 
afterward, may have the steamer, vessel, or boat, with its tackle, apparel, and 
furniture, attached as security for the satisfaction of any judgment that may 
be recovered in the action. [Amendment, approved March 24, 1874; Amend- 
ments 1873-4, 328; took effect July 1, 1874.) 

wil abould be attached, in order to 
eee erat ee ee 
Cal. 418, But it is not necessary that 
818. Clerk to issua writ of attachment. 

Sec. 818. The clerk of the court must issue a writ of attachment, on the 
application of the plaintiff, upon receiving a written undertaking on behalf of 
the plaintiff, executed by two or more sufficient sureties, to tho effect that if 
the judgment be rendered in favor of the owner of the steamer, vessel, or 
boat, as the case may bo, ho will pay all costs and damages that may be 
awarded against him, or all damages that may be sustained by him from tho 
attachment, not exceeding the sum specified in the undertaking, which shall 
in no case be less than five hundred dollars. [Amendment, approved March 
2A, 1874; ‘Amendments 1873-4, 328; took effect July 1, 1874.) 

Qualification of sureties: Seo, 1057. Undertakings generally: Seo, 941, note, 
B19. Such writ to be directed to sheriff’. 

Seo. 819. The writ must be directed to the sheriff of the county within 
which the steamer, vessel, or boat lies, and direct him to attach such steamer, 
vessel, or boat, with its tacklo, apparel, and furniture, and keep the same in 


his custody until discharged in due course of law. [Amondment, approved 
March 24, 1874; Amendments 1873-4, 829; took affect July 1, 1874.) 


820. Sherif’ must execute writ without delay. 

Sze. 820. Tho sheriff to whom the writ is directed and delivered must 
execute it without delay, and must attach and keep in his custody the steamer, 
yeesel, or boat named thorein, with its tackle, apparel, and furniture, until dis- 
charged in due course of law; bat the sheriff is not authorized by any such 
writ to interfere with the discharge of any merchandise on board of such 
steamer, yessel, or boat, or with the removal of any trunks or other property 
of passengers, or of the captain, mate, seaman, steward, cook, or other per- 
sons employed on board. [Amendment, approved March 24, 1874; Amendments 
18784, 329; took affect July 1, 1874.] z 3 


821. Who may appear and defend action. 

Sze, 821. The owner, or the master, agent, or consignee of the steamor, 
vessel, or boat, may, on behalf of the owner, appear and answer, or pload 
to the action; and may excopt to the sufficiency of the sureties on the under- 
taking filed on behalf of the plaintiff, and may require sureties to justify, as 
upon bail on arrest. [Amendment, approved March 24, 1874; Amendments 
1873-4, 329; took effect July 1, 1874.] 


822. Discharge of attachment, how procured. 

Sec. 822. After the attachment is levied, the owner, or the master, agent, 
or consignee of the steamer, vessel, or boat, may, in behalf of the ownor, have 
the attachment discharged, upon giving to the sheriff an undertaking of at 
Jeast two sufficient sureties, in an amount sufficient to satisfy the demand in 

eS 








suit, besides costs, or depositing that amount with the sheriff. cai an 
ing such undertaking or amount, the sheriff must restore to the owner, or the 
Secs eatat, or consignes of the owner, the steamer, vessel, or boat attached, 
[Amendment, approved March 24, 1874; Amendments 1873-4, 330; took affect 
July 1, 1874.) 


823. Discharge of attachment. 

Ske. 823. After tho appearance in the action of the owner, the attachment 
may, on motion, also be discharged in the dame manner, and on like terms and 
conditions, a8 attachments in other cases, subject to the provisions of section 
elght hundred and twenty-five. [Amendment, approved March 24, 1974; 
Amendments 1873-4, 380; took effect July 1, 1874.) 


824. When not discharged, vessel may be sold at public auction. 

See. 824. If the attachment be not discharged, and a judgment be recovered 
in the action in favor of the plaintiff, and an execution bo issued thereon, the 
sheriff must soll at public auction, after publication of notice of such sale for 
ten days, tho steamer, vessel, or boat, with its tackle, apparel, and furniture, 
or such interest therein as may be necessary, and must apply the proceeds of 
the sale as follows: 

1. When the action is brought for demands other than the wages of mari- 
ners, boatmen, and others employed in the service of the steamer, vessel, or 
boat sold, to the payment of the amount of such wages, a8 specified in the 
execution; 

2. To the payment of the judgment and costs, including his fees; 

3. He must pay any balance remaining to the owner, or to the master, 
agent, or consignee who may have appeared on behalf of the owner; or, if 
there be no appearance, then into court, subject to the claim of any 
or partics legally entitled thereto. [Amendment, approved March 24, 1874; 
Amendments 1873-4, 380; took effect July 1, 1874.) 


825. Mariners and others may assert claim for wages, notwithstanding prior 
attachment. 

Sec. 825. Any mariner, boatman, or other person employed in the service 
of the steamer, vessel, or boat attached, who may wish to aasert his claim for 
‘wages against the same, the attachments being issued for other demands than 
such wages, may file an affidavit of his claim, setting forth the amount and 
the particular service rendered, with the clerk of the court; and thereafter no 
attachment can be discharged upon filing an undertaking, unless the amount 
of such claim, or the amount determined as provided in the next section, bo 
covered thereby, in addition to the other requirements; and any execution 
issued against such steamer, vessel, or boat, upon judgment recovered there- 
after, must direct the application of tho proceeds of any sale: 

1. To the payment of the amount of such claims filed. or the amount deter 
mined, as provided in the next section, which amount the clerk must insert in 
‘tho writ; 

2. To the payment of the judgment and costs, and sheriff's fees, and must 
direct the payment of any balance to the owner, master, or consignee, who 
may havo appeared in the action; but if no appearance by them be made 
therein, it must direct a deposit of the balance in court. 
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826. Proof of claims of mariners and others. 

Sko. 826. If the claim of the mariner, boatman, or other person filed with 
the clork of the court, as provided in the last section, be not contested within 
five days after notice of the filing thereof by the owner, master, agent, o 
consignee of the steamer, vessel, or boat against which the claim is filed, or by 
any creditor, it shall be deemed admitted; but if contested, the clork must 
indorse apon the affidavit thereof a statement that it is contested, and the 
grounds of the contest, and must immediately thereafter order the matter to 
a single referee for his determination, or he may hear the proofs and deter- 
mine the matter himself. The judgment of the clerk or referee may be re~ 
viewed by a court in which the action is pending, or a judge thereof, immo- 
diately after the samo is given, and the judgment of the court or judge shall 
be final. On the review the court or judge may use the minutes of the proofs 
talon by the clerk or referee, or may take the proofs anow. [Amendment, 
approved March 10, 1880; Amendments 1880, 12 (Ban. ed. 25); took effect imme= 
diately) 


827. Sheriff's notice of sale to contain measurement, tonnage, eto. 

Seo. 827. The notice of sale published by the sheriff must contain a state- 
ment of the measurement and tonnage of the steamer, vessel, or boat, and a 
general description of her condition. 


TITLE XI. 
OF PROCEEDINGS IN JUSTICES' COURTS. 


Puace ov Taran ov Actions ix Justices’ Counts ........ 832 
Manner or Commexctxo Actions tx Justices’ Covnrs,.., 
. Prxapines in Justices’ Counts .........++ 
» ProvistonaL Remepres ry Justices’ Courts, 
Juvoment sy Devavuir iN Justices’ Counts. . 4 
. Tre or Tartan AND Postronemenrs 1x Justices’ Covrrs. 
~ Tatars wm Justices’ Covrs..........-. oes 
. Jvpamenrs (oTHER THAN BY Deravtr) in Justices’ Courrs.. 
Executions rrom Justices’ COURTS.....+sseeeeeeseevess 
Conremers in Justices’ Courrs 
Dockers ov Jusricks..... 
Geena Provisions Renating 10 Joert 


CHAPTER I. 
PLACE OF TRIAL OF ACTIONS IN JUSTICES’ COURTS, 
832. Actions, in what township or city may be commenced. 

Ske. 832. Actions in justices’ courts must be commenced, and, subject tothe 
right to change the place of trial, as in this chapter provided, mast bo tried: 

1, If there be no justices’ courts for the township or city in which the defend- 
ant resides: in any city or township of the county in which he resides; 

2. When two or more persons are jointly, or jointly and severally, bound in 
any debt or contract, or otherwise jointly liable in the same action, and reside 
in different townships or different cities of the same county, or in different 
counties: in the township or city in which any of the persons liable may 
reside; 
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Change of 
afidavit, it is the 
‘to try tho case, but of 
‘that the venue has beon changed, unless for vests jurisdiction from tho 
the same cause, and the action went to him, $37; Hatch v. Galoin, 50 Cal. 443, 
834. Limitation on the right to change. 
Sxo. 834. The place of trial cannot be changed, on motion of the same party, 
more than once, upon any or all the grounds specified in the first, second, and 
third subdivisions of the preceding section. 


835, To what court transferred, ; 

Sxo. 835. When the court orders the place of trial to be changed, the action 
must be transferred for trial to a court the parties may agree upon; and if they 
do not so agree, then to another justice's court in the same county. 

836. Proceedings after order changing place of trial. 

Seo. 836. After an order has been made transferring the action for trial to 
another court, the following proceedings must be had: 

1. The justice ordering the transfer must immediately transmit to the justice 
of the court to which it is transferred, on payment by the party applying of 
all the costs that bave accrued, all the papers in tho action, together with a 
certified transcript from his docket of the proceedings therein; 

2. Upon the receipt by him of such papers, tho justice of the court to which 
the case is transferred must issue a notice, stating when and where tho trial 
will take place, which notice must be served upon the parties at least one day 
hefore the time fixed for trial. 

837. Effect of order changing place of trial. 

Sxc. 837. From the time the order changing the place of trial is made, the 
court to which the action is thereby transferred has the same jurisdiction over 
it as though it had been commenced in such court. 
Semmes erate ee 
838. .Tranafer to superior court. 

Sze. 838. The parties to an action in a justice's court cannot give evidence 
wpon any question which involves the title or possession of real property, or 
the legality of any tax, impost, assesement, toll, or municipal fine; nor can any 
issue presenting such question be tried by such court; and if it appear, from 
the answer of the defendant, verified by his oath, that the determination of the 
action will necessarily involve the question of title or posscasion to real property, 
or the legality of any tax, impost, assessment, toll, or municipal fine, the justice 
must suspend all further proceedings in the action and certify the pleadings, 
and, if any of the pleadings are oral, a tranacript of the same, from his docket 
to the clerk of the superior court of the county; and from the time of filing 
such pleadings or transeript with the clork, the superior court shall have over 
the action the same jurisdiction as if it had been commenced therein; provided, 
that in cases of forcible entry and detainer, of which justices’ courts have juris- 
diction, any evidence, otherwise competent, may be given, and any quoation 
properly involved therein may be determined. [Amendment, approved March 
26, 1880; Amendments 1880; 18 (Ban, ed. 56); took effect immediately.) 


superior court,. 
transfer upon the veritied answer of the do- a) 
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CHAPTER II. 
MANNER OF COMMENCING ACTIONS IN JUSTICES’ COURTS. 
839. Actions, how commenced, 

Sxo. 839. An action in i Jost ce'elocherl ta comintaced by Ming a peeeiate 
[Amendment, approved March 11, 1876; Amendments 1875-6, 98; took effect 
From passage.) 

Commencement of action.—Secti 5 
Timitatong, sad weston 400, commencement Sustooe’ Oburta; Sou exc 
of action in other courts, correspond with this (to 

section as amended, Action, when pondings payable in advance; Seo, 1, ante. 
Seo. 1049, and note, 

840. Summons may iseue within a year. 

Sze. 840. The court must indorse on the complaint the date upon which it 
was filed, and at any time within one yoar thereafter tho plaintiff may havo 
summons issued. 


Tasuance of summons generally: Sec, 406, ante, 
BAl. Defendant may waive summons, 

So. 841. At any time after the complaint i is filed, the defendant may, in 
Writing, or by appearing and pleading, waive the issuing of summons. 


Appoarance: Sve sec. 1014, note. Appenr- Prkp pict ellrsterctemela Beg eh 
anos for the purpose of taking advantage of the defect; Deidesheimer v. Brown, 8 Cal. 339; 

fax ierégalareamnons ly w motion to disnin, 8, PB 2 Os. "s Seperiot Court, BOsT&. Mage 
842. Parties may appear in person or by attorney. 

Sxo. 842, Parties in justices’ courte may appear and act in person or by 
attorney; and any person except the constable by whom the summons or jury 
process was served, may act as attorney. iz 


843. Infant, insane, or incompetent person to appear by guardian, 

Src. 843. When an infant, insane, or incompetent person is a party, ho 
must appear either by his goneral guardian, if he have one, or by a guardian 
ad litem appointed by the justice, When a guardian ad litem is appointed 
by the justice, he must be appointed as follows: 

1. If tho infant, insane, or incompetent person be plaintiff, the appointment 
must be made before the summons is issued, upon the application of the infant, 
if he be of the age of fourteen years; if under that age, or if insane or incom- 
petent, upon the application of a relative or friend; 

2. If the infant, insane, or incompetent person, be defendant, the appoint- 
ment must be made at the time the summons is returned, or before the answer, 
upon the application of the infunt, if he be of the age of fourteen years and 
apply at or before the summons is returned; if he be under the age of four~ 
teen, or be insane or incompetent, or neglect so to apply, then upon the appli- 
cation ofa relative or friend, or any other party to the action, or by the justice 
on his own motion. [Amendment, approved March 26, 1880; Amendments 1880, 
18 (Ban. ed. 56); took effect immediately.) 

844. Summons, how ised, directed, and what to contain. 

Src. $44, The summons must be directed to the defendant, and signed by 
the justice, and must contain: 

1, The title of the court, name of the county and city, or township, in which 
the action is commenced, and the names of the parties thereto; 

2, A sufficient statement of the cause of action, in general terms, to apprise 
the defendant of the nature of the claim against him; 
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3. A direction that the defendant appear and answer bofore the justice, at 
his office, as specified in section oight hundred and forty-five of this code; 

4. Tn an action arising on a contract, for the recovery of money or dam- 
ages only, & notice that unless the defendant so appear and answer, the 
plaintiff will take judgment for the sum claimed by him (stating it); 

5. In other actions, a notice that unless defendant so appear and answer, 
the plaintiff will apply to the court for the relief demanded. If the plaintiff 
has appeared by attorney, the namo of the attorney must be indorsed upon 
the summons, [Amendment approved March 26,1880; Amendments 1880, 19 
(Ban, ed. 57); took effect immediately.) 

Contents of summons: See. 407, note. risdiction of an inferior court: Ses, 87, note; 
Nothing can be presumed im favor of the ju- Aiay v, Ruadlett, $$ Cal, 322. 

845. Time for appearance of defendant. 

Sze. 845 The time specified in the summons for the appearance of tho 
defendant must be as follows: 

1, If'an order of arrest bo indorsed upon the summons, forthwith; 

2. In all other cases the sammons mast contain a direction that the defend- 
ant must appear and answer tho complaint within five days, if the summons 
bo served in the city and county, township, or city in which the action is 
brought; within ten days if served out of the township or city, but in the 
county in which the action is brought, and within twenty days if served 
elsewhore, [Amendment, approved March 26, 1880; Amendments 1880, 19 (Ban, 
ed. 57); took effect immediately.] 


Time.—The Mparinwed specail strictly te such time as will enable the summons to bo 
‘this enactment: Deidesheimer vy. Brown, 8 published as eng i, the omer —_ sach 


340, But where the summons is to be served return . Pitsgerid, 23 Kd. 91; 
by publication, the return day may be fixed ut Hisler wv, me Ta ie : 


846. Alias summons, 

Sxo. 846. If the summons is returned without being served “pon any or 
all of the defendants, the justice, upon the demand of the plaintiff, may issue 
an alias summons, in the same form as the original, oxcept that he may fix 
the time for the appearance of the defendant at a period not to exceed ninety 
days from its date. 


847. Same. 
Sxo, 847. The justice may, within a year from the date of the filing of the 
complaint, issue a8 many alias sammons as may be demanded by the plaintiff. 


848. Summons, limitations on service of. 

Sxo. $48. The summons cannot be served out of the county of the justice 
before whom the action is brought, except when the action is brought upon a 
joint contract or obligation of two or more persons who reside in different 
counties, and the summons has been served upon the defendant, resident of 
the county, in which case the summons may be served upon the other defend- 
ant out of the county; and except, also, when an action is brought against a 
party who has contracted to perform an obligation at a particalar place, and 
resides in a different county, in which case summons may be served in the 
county where he resides; and except, also, where an action ix brought for 
injury to person or property, and the defondant resides in a different colnty, 
in which caso summons may be served in the county where the defendant 
resides. [Amendment, approved April 3,1876; Amendments 1875-6, 98; took 
effect sixticth day after passage.) = 
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849-852. 
849. Summons, by whom and how served, 

Sxo. $49, The summons may be served by a sheriff or constable of any of 
the counties of this stato; provided, that when a summons, issued by a justice 
of the peace, is to be served out of the county in which it was issued, the 
summons shall have attached to it a certificate under seal by the county clerk 
of such county, to the effect that the person issuing the same was an acting 
justice of the peace at the date of the summons, or the summons may be 
served by any male resident, over the age of twenty-one years, not ® party to 
the suit, within the county where the action is brought, and must be served 
and returned, as provided in Title V., Part IL, of this code, or it may be 
served by publication; and sections four hundred and thirteen and four hun- 
dred and twelve, so far as they relate to the publication of summons, aremade 
applicable to justices’ courts; the word “ justice” being substituted for the 
word “judge,” whenever the latter word occurs. [Amendment, approved March 
24, IST4; Amendments 1873-4, 407; took effect sixtieth day after passage.) 


An det the rts of the ety and San Francisco, and the service of 
Ds det concerning the jualce courts of the sty and county of San 


Teepe 1875-0, 866.) 
Saat Sore Shri nora thet kaan fe ected A ast 


a Service of summons.—Copy of 
. Brown, 4 Cal. must be served with the summons: 5. P. R. 
Bese ay ne 471. Sofficient 
Cantwell v, Sabichi, 59 


ees, 2: See seca, any. 
Pounce aavioe By 8 Secs, 412, 413, 


i. Hour for appearance. 

Sxc. 850. When all the parties served with process shall have appeared, or 
some of thom have appeared, and the remaining defendants have made do- 
fuult, the justice must fix a day for the trial of eaid cause, and notify the 
plaintiff and the defendants who have appeared, thereof. The parties are 
entitled to one hour in which to appear after the time fixed in the said notice, 
bat are not bound to remain longer than that time, unless both parties haye 
appoared, and the justice being present, is engaged in the trial of another 
cause, [Amendment, approved April 3, 1876; Amendments 1875-6, 98; took effect 
sixticth day after passage] 


CHAPTER Iii. 
PLEADINGS IN JUSTICES' COURTS, 

B51. Form of pleadings, 

Seo. 851. Pleadings in justices’ courts: 

1. Are not required to be in any particular form, but must be such as to 
enable a person of common understanding to know what is intended; 

2. May, except the complaint, be oral or in writing; 

3. Must not be verified, unless otherwise provided in this title; 

4. Ifin writing, must be filed with the justice; 

5..1f oral, an entry of their substance must be made in the docket, 
852. Pleadings in justices’ courts, 

Sxo. 852. The pleadings are: 

1. The complaint by the plaintiff; 
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B59. Amendment of pleadings. 

Sxo. 859. Either party may, at any timo before the conclusion of the trial, 
amend any ploading; but if the amendment is made after the issue, and it 
Appears to the satisfaction of the court, by oath, that an adjournment is 
necessary to the adverse party in consequence of such amendment, an adjourn- 
ment must be granted. The court may also, in its discretion, when an ad- 
journment will, by the amendment, be rendered necessary, require, a8 a con~ 
dition to the allowance of such amendment, made after issue joined, the pay- 
mont of costs to the adverse party, to be fixed by the court, not exeveding 
twenty dollars, The court may also, on such'terms as may be just, and on 
payment of costs, relieve a party from a judgment by default taken against 
him by his mistake, inadvertence, surprise, or excusable neglect; but the appli- 
cation for such relief must be made within ten days after the entry of the judg- 
ment, and upon an affidavit showing good cause therefor, 


it mth 3. 
aeeecmee tame I aera See seo. 47: 


880, Anawer or demurrer to amended pleadings, 
Sko. 860. When a pleading is amended, the adverse party may answer or 
demur to it within such time, not exceeding two days, as the court may allow. 


CHAPTER Iv. 
PROVISIONAL REMEDIES IN JUSTICES’ COURTS. 


AxricneL Arneer axp Batt, 
IL ArracnMer,... 
Ti. Cuant asp Dettveny or Pensonat Prorenty. 


ARTICLE I. 
- ARREST AND BAIL. 
861. Order of arrest, and arrest of defendant, 

Seo, 861, An order toarrest the dofendant may be indorsed on a summons 
issued by the justice, and the defendant may be arrested thereon by the sheriff 
or constable, at the time of serving the summons, and brought before the 
justice, and there detained until daly discharged, in the following cases: 

1, In an action for the recovery of money or damages on a cause of action 
arising upon contract, express or implied, when the defendant is about to 
dopart from the state, with intent to defraud his creditors; 

2. In an action for a fine or penalty, or for money or property embezzled or 
fraudulently misapplied, or converted to his own use by one who received it in 
a fiduciary capacity; 

3. When the defendant has boen guilty of a fraud in contracting the debt 
or incurring the obligation for which the action is brought; 

4. Whon the dofondant has romoved, concealed, or disposed of his property, 
or is about to do 50, with intent to defraud his creditors, 

But no female can be arrested in any action. 

pacer tae alll Beep ATE A 0 Someta ae he ced eee ee 
862, Affidavit and undertaking for order of arrest. 

Sxo. 862. Before an order for an arrest can be made, the party sony 
must prove to the satisfaction of the justice by the affidavit of himself, or some 
other person, the facts upon which the application is founded, The plaintil 

oa 





Cuar, IV.) PROVISIONAL REMEDIES IN JUSTICES' COURTS. ‘$$ 803-967 


must also execute and deliver to the justice a written undertaking in the sum 
of threo hundred dollars, with sufficient sureties, to the effect that the plaintiff 
will pay all costs that may be adjudged to the defendant, and all damages 
which he may sustain by reason of the arrest, if the same be wrongful, or 
without sufficient cause, not exceeding the sam specified in the andertaking, 
[Amendment, approved March 24, 1874; Amendments 1878-4, 334; took qfeot 
sd 1, 1874.) 


ae nists arrested must be taken before justice immediately, 

Sexo. 868. The defendant, immediately upon being arrested, must be taken 
to the office of the justice who made the order, and if he is absent or unable 
to try the action, or if it appears to him by the affidavit of the defendant that 
he is a material witness in the action, the officer must immediately take the 
defendant before another justice of the township or city, if there is another, 
and if not, then before the justice of an adjoining township, who must take 
jurisdiction of the action, and proceed thereon, as if the summons had been 
issued and the order of arrest made by him. 


B64. Officer must give notice to plaintif’ of arrest, 

Sro. 864. The officer making the arrest must immediately give notice 
thereof to the plaintiff, or his attorney or agent, and indorse on the sammons 
and subscribe a certificate, stating the time of serving the same, the time of 
the arrest, and of his giving notice to tho plaintiff. 


865. Officer muat detain defendant. 
Sxe, 865. The officer making the arrest must keep the defendantin custody 
until he is discharged by order of the justice. 


ARTICLE II. 
ATTACHMENT. 
866. Attachment to issue upon affidavit. 

Ske, 866. A writ to attach the property of the defendant must be issued 
hy the justice at the time of, or after issuing summons and before answer, on 
receiving an affidavit by or on behalf of the plaintiff, showing the same facts 
43 are required to be shown by the affidavit specified in section five hundred 
and thirty-eight of this code, 


Attachment: Secs. 537 ct sq. * mona is issued, that is sufficient, It makesno 
Mesne and final of justices’ difference that it is returned non est inventus 


courts may be i to any part of the and a fresh summons issued: Seaver v, File 
county: Sec, 116, gerald, 23 Cal, 89, 

* issuing summons,"—If the sum- 
867. Undertaking on attachment, 

Sze. 867. Before issuing the writ, the justice must require a written undor- 
taking on the part of the plaintiff, with two or moro sufficient sureties, in a 
sum not leas than fifty nor more than three hundred dollars, to the effect that 
if the defendant recover judgment the plaintiff will pay all costs that may be 
awurded to the defendant, and all damages which he may sustain by reason 
of the attachment, not exceeding the sum specified in the undertaking. 


Undertaking generally: Sec. $41, note. fi more than throe hundred dollars, is 
Dermeriodaies tie tin hatin ores aeiclie bimes AT juatice enor the Taman of an 
two or more survtics, in « sum not loss than attachment, and takes bond in an action for a 
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CHAPTER V. 
JUDGMENT BY DEFAULT IN JUSTICES’ COURTS, 
BTL. Judgment, when by default, 

Seo. 871. If the defendant fail to appear, and to answer or demur within 
the time specified in the summons, then, apon proof of service of summons, 
the following proceedings must be had: 

1. If the action is based upon a contract, and is for the recovery of money, 
or damages only, the court must render judgment in favor of plaintiff for the 
sum specified in the summons; 

2. In all other actions the court must hear the evidence offered by the 
plaintiff, and must render judgment in his favor for such sum (not exceeding 
the amount stated in the summons), a8 appears by such evidence to be just, 
[lmendment, approved April 16, 1880; Amendments 1880, 113 (Ban. ed. 377); 
took effect immediately.) 

Default generally: Sec. 585, 

872. Judgment against defendant on demurrer. 

Ske, 872. In the following cases the same proceedings must be had, and 
judgment must be rendered in like manner, as if the defendant had failed to 
appear and answer or demur; 

1. If the complaint has been amended, and the defendant fails to answer it 
as amended, within the time allowed by the court; 

2. If the demurrer to the complaint is overruled, and the defendant fils to 
answer at once; 

%. Lf the demurrer to the answer is sustained, and the defendant faila to 


amend the answer within the time allowed by the court, 
Judgment against defendant on demurrer: See sec, 858, ante, and notes, 


CHAPTER VL. 
TIME OF TRIAL AND POSTPONEMENTS IN JUSTICES’ COURTS, 
873. Time when trial must be commenced. 

Sxc. 873. Unless postponed, as provided in this chapter, or unless transferred 
to another court, the trial of the action must commence at the expiration of 
one hour from the time specified in the notice mentioned in section eight hun- 
dred and fifty, and the trial must be continued, without adjournment for more 
than twenty-four hours at any one time, until all the issues therein are dis- 
posed of. [Amendment, approved April 3, 1876; Amendments 1875-6, 98; took 
effect sivtiath day after pasange.] 

‘Trial—Bvidenoo, with or without writ- essontial facts of the caase of action: RoGranda 
ten pleadings, must be given in support of the Be. Co, ¥. Coby, 2 West Coaat Rep. 613 (Col). 
874. When court may, of its own motion, postpone trial. 

Sxo. 874. The court may, of its own motion, postpone the trial: 

1. For not exceeding one day, if, at the time fixed by law or by an ordor of 
the court for the trial, the court is engaged in the trial of another action; 

2. For not oxceeding two days, if, by an amendment of the ploadings, or 
the allowance of time to make such amendment or to pload, a postponement 
is rendered necessary; 

3. For not exceeding threo days, if the trial is upon issues of fact, and a 
jury has beon demanded. 

Subd. 2 Amendment of pleadings: See secs, 858, 859. 

aT 
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B15. Postponement by consent. 
Sz0. 875. The court may, by consent of the parties, given in writing or in 
‘open court, postpone the trial to a time agreed upon by the parties. 


816, Postponement upon application of a party. 
_ Seo, 876, The trial may be postponed upon the application of either party, 
for a period not exceeding four months: 

1, The party making the application must prove, by his own oath or other- 
wise, that he cannot, for want of material testimony, which he expects to pro- 
cure, safely proceed to trial, and must show in what respect the testimony 
expected is material, and that he has used due diligence to procure it, and has 
been unable to do so. 

2. If the application is on the part of the plaintiff, and the defendant it 
under arrest, a postponement for more than three hours discharges the de- 
fondant from custody, but the action may proceed notwithstanding, and the 
dofendant is subject to arrest on execution, in the same manner as if he had 
not been discharged. 

8. If the application is on the part of a defendant under arrest, before it 
ean be granted he must exocute an undertaking, with two or more sufficient 
sureties, to be approved by, and in a sum to be fixed by, the juative, to the 
‘effect that he will render himself amenable to the process of the court during 
the pendency of the action, and to such as may be issued to enforce the judg- 
mont therein; or that the sureties will pay to the plaintiff the amount of any 
judgmont which he may recover in the action, not exceeding the amount 
specified in the undertaking. On filing the undertaking specified in this sub- 
division, the justice must order the defendant to be discharged from custody. 

4. The party making the application must, if required by the adverse party, 
consent that the testimony of any witness of such adverse party, who is in 
attendance, may be then taken by deposition before the justice, and that the 
testimony so taken may be read on the trial, with the same effect, and subject 
to the same objections, as if the witness was produced. 

But tho court may require the party making the application to state, upon 
affidavit, the evidence which he expecta to obtain; and if the adverse party 
thereupon admits that such evidence would be given, and that it be considered 
as actually given on the trial, or offered and overruled as improper, the trial 
must not be postponed. 

Postponements: Seo, 595, and notes, 

Costs of postponementa; Seo, 1029, 

877. No continuance for more than ten days unless upon undertaking filed, 

Sze. 877, Noadjournment must, unless by consent, be granted fora period 
longer than ten days, upon the application of either party, except upon con- 
dition that such party file an undertaking, in an amount fixed by the juatios, 
with two sureties, to be approved by the justice, to the effect that they will 
pay to the opposite party the amount of any judgment which may be recoy~ 
ered against the party applying, not exceeding tho sum spocified in the un- 
dertaking. 

378 





TRIALS IN JUSTICES" COURTS. 
B78, [asus defined, and the difforent kinds, 

Seo. 878. Issues arise upon the pleadings when a fact or conclusion of law 
is maintained by the one party and is controverted by the other. They are 
of two kinds: 

1, Of law; and, 

2. Of fact. 


Compare this and the next twosections whothor 
NR cn 
jo sapien te oes eal Wo he eceee 
879. Issue of law, how raised. 

Seo. 879. An issue of law arises upon a demarrer to the complaint or an- 
swer, or to some part thereof. 

880, Tasue of fact, how raised. 

Sko. 880. An issue of fact arises: 

1. Upon a material allegation in the complaint controverted by the answer; 
and, 

2. Upon new matter in the answer, except an issue of law is joined thereon, 
BS. Seswe of law, how tried. 

‘Seo. 881. An issue of law must be tried by the court. 


B82. Issue of fact, how tried. 
Src. 882. An issue of fact must be tried by a jury, unless a jury is waived, 


in which case it mast be tried by the court. 

Compare section 592, 
883, Jury, how waived. 

Sxc. 883. A jury may be waived: 

1. By consent of parties, entered in tho docket; 

2, By a failure of either party to demand s jury before the commencement 
of the trial of an issue of fact; 

3. By tho failure of either party to appear at the time fixed for the trial of 
an issue of fact. 

‘Waiver of jary.—Seo. 631, and notes, 


884, Trial on either party failing to appear. 
Seo. 884. If either party fails to appear at the time fixed for trial, the trial 
may proceed at the request of the adverse party. 


885. Challenges to jurors, 

Src. 885. The challenges are either peremptory or for cause. Each party 
is entitled to three peremptory challenges. Either party may challenge for 
cause on any grounds set forth in section six hundred and two. Challenges 
for cause must be tried by the justice. 

An Act in relation to jurors in courts of justices of the peace im the county of Humboldt, 
[Approved Mareb 8, 1974; 18Ta-4, 229) 
Cawse of challenge in justice's court in Humbolié county, 

Sxcrtow 1. In the trial of any civil action in the court of a justice of the peace, in the 
county of Humboldt, it shall bo a good cause of challenge to any individual joror that he has 
served aaa trial juror in a civil action ia said court, ia the same township, twice at any time 
within one year next preceding. E 

‘Sro. 2. cre as ony afi Enon Wt epee Se SSS wet 

por day. 
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892. Judgment after trial by court, 4 

Sxo, 892. When the trial is by the court, jadgment must be entered at tho 
close of the trial, 

893. Judgment, how entered when defendant subject to arrest, 

Sxo. 893. Tho judgment in justices’ courts must be entered substantially in 
the form required by section six hundred and sixty-seven of this code, When 
the judgment is rendered ina case where the defendant is subject to arrest and 
imprisonment thereon, the fact that the defendant is 30 subject must be atated 
in the judgment, [Amendment, approved March 24,1874; Amendments 1873-4, 
B34; took affect July 1, 1874.) 

Pinal proces may be lmued to aay part of the county: So, 100 
894. [f sum found dus exceeds jurisdiction, excess may be remitted, * 

So. 894. When the amount found due to either party exceeds the sum for 
which the justice is authorized to enter judgment, such party may remit the 
excess, and judgment may be rendered for the residue. 

‘Limit of jurisdiction: Sec. 114. 

895. Offer to compromise before trial. 

Sxo, 895, If the defendant, at any time bofore the trial, offer, in writing, to 
allow judgment to be taken against him for a specified sum, the sfaintiff may 
immediately have judgment therefor, with the costs then acerued; but if he 
do not aecept such offer before the trial, and fail to recover in the action a 
sum in excess of the offer, he cannot recover costs, but costa must be adjudged 
against him, and, if he recover, be deducted from his recovery. Tho offer and 


failure to accept it cannot be given in evidence nor affect the recovery, other- 
wise than as to costs. [Amondment, approved March 2, 1878; Amendments 
1877-8, 103; took effect sixtieth day after passage.) 

Offer to compromise: Sec, 197. 


896. Coste must be included in the judgment, 

Sze. 896. The justice must tax and include in the judgmont the costs 
allowed by law to the prevailing party. 

Percentage in Ban Francisco; Sec, 1021, note, 

897. Abstract of judgment. 

Src. 897. The justice, on the demand of a party in whose favor judgment 
is rendered, must give him an abstract of tho judgment in substantially the 
following form (filling blanks according to the facta): State of California—§_ 
county (or city and county), —, plaintiff, v.——, defondant, In justice's 
court, before —,, justive of the peace, — township (or city, or city and 
county), —, 18— (inserting date of abstract). Judgment entered for plaint- 
iff (or defendant) for $3 ——, on the —— day of ——. I certify that the fore- 
going is a correct abstract of a judgment rendered in said action in my court, 
—, or (ns the case may be) in the court of ——, justice of the peace, as ap- 
pears by his docket, now in my possession, as his successor in office. ——, 
justice of the peace. [Amendment, approved March 10, 1880; Amendments 
1880, 19 (Ban, ed. 58); took effect or 


San Francisco justices’ court, 
we ofc et ony 


of 
ice conde : Ses. 119, nobwithstaniing the words, 
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tiow of the psace mince the adoption of ac toeass : 

898. Abe{ract may be filed and docketed in superior court. 

Sze, 898. Tho abstract may be filed in the office of the connty clerk of the 
county in which the judgment was rondored, and the judgment docketed in 
the judgment docket of the superior court thereof, The time of the receipt of 
tho abstract by the clerk must be noted by him thereon, and entered /im the 
docket. [Amendment, approved March 10, 1880; Amendments 1880, 20 (Ban, 
ed. ee took efftet immediately. 

— 674, Recall 
pa a i eee 
ote ti. ‘Recording transcript: post, 


899. Effect of docketing. 

Sxo. 899, From the time of docketing in the county clerk's office, exeention 
may be issued thereon by the county clerk to the sheriff of any county in the 
state, other than the county in which the judgment was rendered, in the same 
manner and with like effect as if issued on a judgment of the superior court. 
[Amendmeng, approved Marck 10, 1880; Amvenshnonis 1880, 20 (Ban, ed. 58); took 
effect immediately] 

4 Tse secphllaR eat pcan) eat tat in which the wort 
Benito age aod nentocs bOI, eae Ibis Wickware, 19 Cal. 1 
900, Judgment not a lien unless absfract is recorded in recorder's office, 

Sro. 900. A judgment rendered in a justice’s court creates no lien upon any 
lnnds of tho defendant, unless such an abstract is filed in the office of the re- 
corder of the county in which the lands are situated. When so filed, and from 
the time of filing, the judgment becomes a lien upon all the real property of 
the judgment debtor, not exempt from execution, in such county, owned by 
him at the time, or which he may afterwards, and before the lien expires, 
acquire. The lien continues for two years, unless the judgment be previously 
satisfied. [Amendment, approved April 16, 1880; Amendments 1880, 113 (Ban, 
ed. 378); took effact immediately.) 


CHAPTER IX. 
EXECUTIONS FROM JUSTICES’ COURTS, 
9OL Fxecution may issue at any time within five years. 

Sxo. 901. Execution for the enforcement of a judgment of a justice's court 
may bo issued by tho justice who entered the jadgment, or his successor in 
office, on the application of the party entitled thereto, at any time within five 
years from the entry we viee 


Execution: Secs. 681 ot Final process of 
Recalling judgment, oto —If the judg the county: int tes Five Fre jeu a er 
ment is void, the justice can, on motion, stay courts: Sec. 685, Justice canni ePe sg 

proceedings, and 4 makes no difference that tion after tive years: White v. lark Cah 8 
oo conn lr and Crema and atatch ornare have pea Rar 
with acounty clerl execution issued abstract or a vs 
thereon: Gates ¥. Lane, 49 Cal. 269, Groves, 28 Td, 


902. Execution, contents of. 
Sxo, 902. The execation must be directed to the sheriff or to a constable 
of the county, and must be subscribed by the justice, and bear date the day of 
382 





Cnar. XJ CONTEMPTS IN JUSTICES' COURTS, 4903-006 


its delivery to the officer, It must intelligibly refer to the judgment, by stating 
the names of the parties, and the name of the justice before whom, and of the 
county and the township or city where, and the time when it was rendered; 
the amount of judgment, if it be for money; and, if leas than the whole is due, 
the true amount due thereor. It mast contain, in like cases, similar directions 
to the sheriff or constable, as are required by the provisions of Title LX., Part 
IL, of this code, in an execution to the sheriff. 
‘Title 9, part 2: See ante, seca. O81 et oq. 

903. Renewal of execution, 

Szc. 903, An execution may, at the request of the fudgment creditor, be 
renewed before the expiration of the time fixed for its return, by the word 
“renewed” written thereon, with the date thereof, and subscribed by the 
justice. Such renewal has the effect of an original issuo, and may be repeated 
as often as necessary, If an execution is returned unsatisfied, another may 
be afterwards issued. 

904. Duty of officer receiving execution, 

Szo. 904. The sheriff or constable to whom the execution is directed mast 
execute the same, in the same manner as the sheriff is required by the pro- 
visions of Title IX,, Part IL., of this code, to proceed upon executions directed 
to him; and the constable, when the execution is directed to him, is vested for 
that purpose with all the powers of the sheriff. 

‘Title 9, part 2; See ance, seca, 681 et seq, 

An Ac aaa hat aaa rm gh ear a 
[Approved February 25, 1878; 1577-8, 108.) 
pisces coracnns Sesto ae aan 
Seretablo of the stabi 4a ehich the corr’, fora peanage. oF 
905. Proceedings supplementary to execution. 

Sxc. 905, The sections of this code, from seven hundred and fourteen to 
seven hundred and twenty-one, both inclusive, are applicable to justices’ courts, 
the word “constable” being substituted, to that end, for the word « sheriff,” 
and the word “ justice” for the word “judge.” 

Proceedings supplementary to execution; Secs, 714-721, 


CHAPTER X. 
CONTEMPTS IN JUSTICES’ COURTS, 
906. Contemptes a justice may punish for. 

Sec. 906, A justice may punish as for contempt, persons guilty of the fol- 
lowing acta, and no other: 

1. Disorderly, contemptuous, or insolent behavior towards the justice whilo 
holding the court, tending to interrupt the due course of trial or other judicial 
proceeding; 

2, A breach of the peace, boisterous conduct, or violent disturbance in the 
presence of the justice, or in the immediate vicinity of the court held by him, 
tending to interrupt the due course of a trial or other judicial proceeding; 

3. Disobedience or resistance to the execution of a lawful order or procoss, 
made or issued by him; 

4. Disobedience to a subpana duly served, or refusing to be sworn or to 
answer a8 a witness; 





‘$8 907-911 


4n order or process of the court held by him, 
Powers’ of judicial officers: ‘Secs, \77,176, 128. 


BO Frocesdings for contempts. 5 : 

Sx. 907, Whon a contempt is committed in the immediate view and pros- 
once of the justice, it may be punished summarily; to that end an order must 
ho made, reciting the facts as they occurred, and adjudging that the person 
proceeded against is theroby guilty of contempt, and that he be punished as 
therein prescribed. 

908. Same, 

Sec. 908. When the contempt is not committed in the immediate view and 
presence of the justice, a warrant of arrest may be issued by such justice, on 
which the porson so guilty may be arrested and brought before the justice 
immediately, when an opportunity to be heard in his defense or excuse mast 
bo given. The justice may, thereupon, discharge him, or may convict him of 
the offense, 


909. Punishments for contempts. 7 

Seo. 909. A justice may punish for contempts, by fine or imprisonment, or 
both; such fine not to exceed, in any case, one hundred dollars, and such 
imprisonment one day. 

“One Gay.” —But. section 1219, powt,applica ant until he rl an order to deliver: 
to justices’ courts, who can commit a delend- undersection 71% Meparte Latimer, 47 Cal. 131. 


B10. The conviction must be entored in docket. 


Szo. 910. The conviction, spocifying particularly the offense and the judg- 
ment thereon, must be entered by the justice in his docket. 


CHAPTER XL 
DOCKETS OF JUSTICES, 
BIL. Docket, what to contain. 

Sxo. 911. Every justice must keep a book, denominated a “docket,” in 
which he must enter: 

1. The title of every action or proceeding; 

2. The object of the action or proceeding; and if a sam of money be claimed, 
the amount thereof; 

3, The date of the summons, and the time of its return; and if an ordor to 
arrest the defendant be made, or a writ of attachment be issued, a state- 
ment of the fact; 

4, The time when tho parties, or either of them, appear, or their non- 
appearance, if default bo mado; a minute of the pleadings and motions; if in 
writing, referring to them; if not in writing, a concise statement of the mate- 
rial parts of the plending; 

5, Every adjournment, stating on whose application and to what time; 

6. The demand for a trial by jury, when the same is made, and by whom 
made, the order for the jury, and the time appointed for the return of the jary 
and for the trial; ; 

7, The names of the jurors who appear and are sworn, and the names of all” 
Witnesses sworn, and at whose request; ‘* 

884 
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8 The verdict of the jury, and whon roceived; i¢thajury dlsagro mud are 
discharged, the fact of such disagreement and disch: 

9. Tho judgment of the court, specifying the costs included and the timo 
when rendered; 

10. The issuing of the execution, when issued and to whom; the renewals 
thereof, if any, and when made, and a statement of any money paid to tho 
justice, when and by whom; 

U1, The receipt of n notice of appeal, if any be given, and of the appeal 
bond, if any be filed. [Amendment, approved March, 24, 1874; Amendments 
1873-4, 334; took gfoct July 1, 1874.) 


B12. Hntriea therein prima facie evidence of facts. 

Seo, 912, Tho soveral particulars of the Inst section specified, must be 
entered under the title of the action to which they relate, and (unless other- 
wise in this title provided) at the time when they occur. Such entries in a 
justice’s docket, or a transcript thereof, certified by the justice, or his successor 
in office, are prima facie evidence of the facts so stated. [Amendment, approved 
March 10, 1880; Amendments 1880, 20 (Ban, ed. 58); took effect immediately.) 


913. An index to the docket must be kept, 

Sxo. 913. A justice must keep an alphabetical index to his docket, in which 
must be entered the names of the parties to cach judgment, with a reference 
tothe page of entry. The names of the plaintiffs must be entered in the index, 
in the alphabetical order of the first letter of the family name, 


814. Dockets must be delivered by justice to successor or county clerk, 
So. 914. Every justice of the peace, upon the expiration of his term of 


office, must deposit with his successor his official dockets, and all papers filed 
in his office, as well bis own as those of his predecessors, or any other which 
may be in his custody, to be kept as public records. 


915. Proceedings when office becomes vacant, and before successor appointed. 

Sxo, 915. If the office of a justice become vacant by his death or removal 
from the township or city, or otherwise, before his successor is elected and 
qualified, the docket and papers in possession of such justice must be deposited 
in the office of some other justice in the township, to be by him delivered to 
the successor of such justice, If there is no other justice in the township, 
then the docket and papers of such justice must bo deposited in the office of 
the county clerk of the county, to be by him delivered to the successor in 
office of the justice. 


916. Justice may issue execution or other process upon docket of predecessor. 

Sxro. 916, Any justice with whom the docket of his predecessor, or of any 
other justice, is deposited, has and may exercise over all actions and proceed- 
ings entered in such docket, the same jurisdiction as if originally commenced 
before him. In case of the creation of a new county, or the change of the bound- 
ary between two counties, any justice into whose hands the docket of a justice 
formerly acting as such within the same territory may come, is, for the pur- 
poses of this section, considered the successor of such former justice. 


17. Wio successor of justice. 
Sec, 917. The justice elected to fill a vacancy is the successor of the justica 
‘whose office became vacant before the expiration of a full term. When a full 
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township or a ey that time is the successor. 
“MIS, If two justices might be deemed successors, euperior court shall 
one. 


Sac. 918, When two or more justices are equally entitled, under the last 
section, to be deemed the successors in office of the justice, a judge of the 
superior court must, by a certificate subscribed by him and filed in the office 
‘of the county clerk, designate which justice is the successor of a justice going 
but of office, or whose office has become vacant. [Amendment, approved March 
10, 1880; Amendments 1880, 20 (Ban. ed, 58); took effect immediately] 


CHAPTER XI. 
GENERAL PROVISIONS RELATING TO JUSTICES’ COURTS, 
G19. Justices may issue subpanas and final process to any part of county. 

Sxe. 919. Justices of the peace may issue subpomnas in any action or pro- 
ecoding in the courts held by them, and final process on any judgment recoy- 
ered therein, to any part of the county. 

Process rans to any part of the county: Seo, 116. 


920. Blanks must be filled in all papera issued by justice, except subpanas, 

Sze. 920, The summons, execution, and every other paper made or issued 
by a justice, excopt'a subpona, must be issued without « blank left to be filled 
by another, otherwise it is void. 


921. Justices to receive all monays collected, and pay same to parties. 

Sxe. 921. Justices of the poace must receive from the sheriff or constables 
of their county, all moneys collected on any process or order issued from their 
courts respectively, and must pay the same, and all moneys paid to them in: 
their official capacity, over to the parties entitled or authorized to receive 
them, without delay, [Amendment, approved March 10, 1880; Amendments 
1880, 20 (Ban. ed. 59); took effect immediately.) 


922. In case of disability of justice, another justice may attend on his behalf. 

Sxo. 922. In case of the sickness or other disability, or necessary absence 
of a justice, on a return of a summons or at the time appointed for a trial, 
another justice of the same township or city may, at his request, attend in his 
behalf, and thereupon is vested with the power, for the time being, of 
the justice before whom the summons was returnable. In that case, the 
proper entry of the proceedings before the attending justice, subscribed by 
him, must be made in the docket of the justice before whom the summons was 
returnable. If the case is adjourned, the justice before whom the summons 
was returnable may resume jurisdiction. 

923. Justice may require security for costs. 

Seo. 923. Justices may in all cases require a deposit of money or an under- 
taking, as security for costa of court, before issuing a summons. 
924. Costs in justices’ courts. 

Seo. 924, The prevailing party in justices’ courts is entitled to costs of the 
action and also of any proceedings taken by him in aid of an execution, issued 
upon any judgmont recovered therein. [Amendment, approved March 24, 1874; 
Amendments 1873-4, 335; took effect July 1, 1874] 
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925. What provisions of code applicable to justices’ courts. 

Ske. 925, Justices’ courts being courts of poculiar and limited jurisdiction, 
only those provisions of this code which are, in their nature, applicable to the 
organization, powers, and course of proceedings in justices’ courts, or which 
have heon made applicable by spocial provisions in this title, are applicable to 
justices’ courts and the proceedings therein. 

eto.—The » pee justices’ courts by speci ‘but also 
ini h are in ben 
ing of this section. If ia not only those pro- analy . ieee outta tings son ae 
vinous which have been made eyplicabie Y to 131, 
926. Deposit instead of undertaking. 

Seo, 926, In all civil cases arising in justices’ courts, wherein an undertak- 
ing is required as prescribed in this code, the plaintiff or defendant may deposit 
with said justice a sum of money in United States gold coin equal to the 
amount required by the said undertaking, which said sum of money shall be 
tuken as security in place of said undertaking. [.Vew settion, approved February 
25, 1978; Amendments 1877-8, 103; took effect sixtieth day aftar passage.) 


TITLE XIL 
PROCEEDINGS IN CIVIL ACTIONS IN POLICE COURTS. 


829. How commenced. 
Sxo, 929. Civil actions in police courts are commenced by filing a com. 
plaint, setting forth the violation of the ordinance complained of, with such 


particulars of time, place, and manner of violation as to enable the defendant 
to understand distinetly the character of the violation complained of, and to 
answer the complaint. The ordinance may be referred to by ita title. The 
complaint must be verified by the oath of the party complaining, or of hia 
attorney or agent, 


930. Summons must issue on filing complaint. 

Szo, 930. Immediately after filing the complaint a sammons must be issued 
directed to the defendant, and roturnable either immediately or at any time 
designated therein, not exceeding four days from the date of its issuing, 

931, Defendant may plead orally or in writing. 

So, 931, On the retarn of the summons, the defendant may anawer the 
complaint, The answer may be oral or in writing, and immediately thereafter 
the case must be tried, unless, for good cause shown, an adjournment is 
granted, 

982. Trial by jury, when defendent is entitled to, 

See. 932. In all actions for violation of an ordinance, where tho fine, for- 
feiture, or penalty imposed by the ordinance is loss than fitty dollars, the trial 
must be by the court. In actions where the fine, forfeiture, or penalty im- 
posed by the ordinance is over fifty dollars, the defendant is entitled to a trial 
by jury. 

933. Proceedings to be conducted aa in Justices’ courts, 

Seo. 933, All proceedings in civil actions in police courts must, except as in 
this title othorwise provided, be condacted in the samo manner as civil actions 
in justices’ courts, 
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sureties, to the effect that they are bound in double the amount named in the 
judgment or order; that if the judgment or order appealed from, or any part 
thereof, be affirmed, or the appeal be dismissed, the appellant will pay the 
amount directed to be paid by the judgment or order, or the part of such 
amount as to which the judgment or order is affirmed, if affirmed only in part, 
and all damages and costs which may be awarded against the appellant upon 
the appeal, and that if the appellant does not make such payment within 
thirty days after the filing of the remittitur from the supreme court in the 
court from which the appeal is taken, judgment may be entered on motion of _ 
the respondent, in his favor against the sureties, for such amount, together 
with the interest that may be duo thereon, and the damages and costs which 
may be awarded against the appellant upon the appeal. If the judgment or 
ordor appealed from, be for a greater amount than two thousand dollars, and 
tho sureties do not state in their affidavits of justification accompanying the 
undertaking, that they aro cach worth the sum specified in the undertaking, 
tho stipulation may be that the judgment to be entered against the sureties, 
shall be for such amonnts only as in their affidavits they may state that thoy 
are severally worth, and judgment may be enterod against the sureties by the 
court from which the appeal is taken, pursuant to the stipalations herein dua- 
ignated. When the judgment or order appealed from, is made payable in a 
spevified kind of money or currency, the judgment entered against the sure- 
ties upon the undertaking must be made payable in the same kind of money 
oveurrency. [Amendment, approved March 24,1874; Amendments 1873-4, 336; 
took effect July 1, 1874.) ; 
Eee os ae Siaaenra toa Seca, 941, trial therein has been perfected, cannot. 
Specified ia of Perel and 


notes, 
‘What is an affirmance.—Tho disminsal of 
the cause by the appellant, ora jud it of 
ditmissal for want of prosecation, will not re- 
esa Pl or deat ee this ee 
‘raul on the respondent a volun! 3 
drawal of the Pope by bth parties, and a though the original 
settlement by consont, {s not an affirmance, 
and the bond falla with the settlement: Osborn 
Cal. 175. The sureties are 


foe ie ee 


reversed, 
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Be 
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of the jud; as to one of two 
joint appellants is sufficient 
Hien: Wood ¥. Orford, 66 Td, 
Btay of proceedings. —An undert 
erent fe tates mad nedare tos exeussion 
* r 
sce an ata eS 
«Shara, : 
Bat on failure of tho sureties in ansh an undet- 
taking to justify, m now bond cannot be filed with notice, ‘The section provides 
bolo: 1, ne Gecumatanoe tat prior monk gaia he martin an te 
ay (rom a ut ismissod for ing mr e conree 
Red crenata: Nadir coco Iseksinn ‘nce ba Garetly paseari Mame a 
order denying appellant's motion for a new 63 Cal, 252, 


943. Appeal from judgment for delivery of documents, 

So. 943, If the judgment or order appealed from, direct the assignment or 
delivery of documents or personal property, the execution of the judgment or 
ordor cannot be stayed by appeal, unless the things required to be assigned 
or delivered be placed in the custody of such officer or receiver as the court 
muy appoint, or unless an undertaking be entered into on the part of tho ap- 
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pellant, with at least two saroties, and in snch.amount as the court, or a ju 
thereof, may direct, to the effect that the appellant will obey the order of th 
appellate court upon tho appeal. [Amendmont, approved March 9, 1880; 
Amenimonts 1880, 6 (Ban, ed. 19); took effect immediately.) 


944, Appeal from judgment directing execution of conveyance. 

Seo. M44. If the judgmont or order appealed from, direct the execution of a 
conveyance or other instrament, the execution of the judgment or order can- 
not be stayed by the appeal until the instrument is executed and deposited 
with the clerk with whom the judgment or order is entered, to abide the 
judgment of the appellate court. 


945. Undertaking on appeal concerning real property. 

Sxe. 945. If the judgment or order appealed from, direct the sale or deliv~ 
ery of possession of real property, the execution of the same cannot be stayed, 
unless a written undertaking be executed on the part of the appellant, with 
two or more surotics, to the offect that during the possession of such property 
by the appellant, he will not commit, or suffer to be committed, any waste 
thereon, and that if the judgment be affirmed, or the appeal dismissed, he will 
pay the value of the use and occupation of the property from the time of the 
appeal until the delivery of possession thereof, pursuant to the judgment or 
order, not exceeding a sum to be fixed by the judge of the court by which the 
Jjadgment was rendered or order made, and which must be specified in the 
undertaking, When the judgment is for the sale of mortgaged promises, and 
the payment of n deficioncy arising upon the sale, the undertaking must also 
provide for the payment of such deficiency, 


with olorke: Secs, S41, 145, proceedings as to tho whole ji icigness ee 
ee ee 


for mts sateen tres? a 
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premises pei he appeal, for the obvious 476; Olark v. Smith, 68 Td. 880. 
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948, Stay of proceedings. 

Sxo. 46, Whenever an appeal is perfected, as provided in the preceding 
sections of this chapter, it stays all further proceedings in the court below, 
upon the judgment or order appealed from, or upon the matters embraced 
therein, and releases from levy property which has been levied upon under 
execution issued upon such judgment; but the court below may proceed upon 
any other matter embraced in the action, and not affected by the order 
appealed from. And the court below may, in its discretion, dispense with or 
limit the security required by this chapter, when the appellant is an executor, 
administrator, trustee, or other person acting in another's right. An appeal 
dos not continue in force an attachment, unless an undertaking be executed 
and filed on the part of the appellant, by at loast two sureties, in double the 
amount of the debt claimed by him, that the appellant will pay all costs and 
damages which tho respondent may sustain by reason of the attachment, in 
case the order of the court below be sustained, and unless, within five days 
after the entry of the order appealed from, such appeal be perfected. [ Amend- 
ment, approved March 24, 1874; Amendments 1873-4, 337; took effect July 1, 


allow tho statement oa appeal filed in that 
court, within the statutory time: James v. 
rt & Went Coat Rep, 44 (Ney, 

ent i j as ee _ 

‘While the appeal from a judgment 
Se eS 
is musponded, and it ia not adiisaible in evie 
i botweon the parties: 
634; Murray v. 


947. Undertaking may be in one inatrument or several, 

Seo. 947. ‘The undertakings prescribed by sections nine hundred and forty- 
one, nine hundred and forty-two, nine hundred and forty-three, and nine hun. 
drod and forty-five, may be in one instrament or several, at the option of the 
appellant, 


948. Justification of sureties on undertaking on appeal. 

Seo. 948, The adverse party may except to the sufficioncy of the sureties 
to any of the undertakings mentioned in sections nine hundred and forty-one, 
nine hundred and forty-two, nine hundred and forty-three, and nine hundred 
and forty-five, at any time within thirty days after tho filing of such undortak- 
ing; and unless they or other sureties, within twenty days after the appellant 
has been served with notice of such exception, justitly before a judge of the 
court below, or county clerk, upon five days’ notice to the respondent of the 
time and place of justification, execution of the judgment, order, or decree 
appealed from is no longer stayed; and in all cases where an undertaking is 
required on appeal by the provisions of this title, a deposit in the court below of 
the amount of the judgment appealed from, and three hundred dollars in addi- 
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tion, shall be equivalent to filing the undertaking; and in all cases 
a or deposit may be waived by the written consent of the 


of 
own 
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‘& justification before the 
low, between the hours of 
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. M. of a particular day, 
peared upon auch notic 
after ten, i held that the clerk acte. 
‘ing to take their justification, 
‘ing absent, until the last 


tion to the sureties them to 
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Ske. 949. Tn cases not provided for in séctions nine hundred and forty-two, 
nine hundred and forty-three, nine handred and forty-four, and nine hundred 
and forty-five, the perfecting of an appeal by giving the undertaking, or mak- 
ing the deposit mentioned in section nine hundred and forty-one, stays pro- 
ceedings in the court below, upon the judgment or the order appealed from, 
except where it directs the sale of perishable property; in which ease the 
court below may order the property to be sold and the proceeds thereof to be 
deposited, to abide the judgment of the appellate court. And except also, 
whore it adjudges the defendant guilty of usurping or intruding into, or 
unlawfully holding a public office, civil or military, within this state. And 
except also, where the order grants, or refuses to grant, a change of the place 
of trial of an action, [ Amendment, approved February 16, 1874; Amendments 
1873-4, 408; took effect from passage.) 
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950. What papera to be used on appeal from judgment. 4 
Sxc. 950. On an appeal from a final judgment, the appellant must furnish: 
the court with a copy of the notice of appeal, of the judgmont-roll, and of any 
Dill of exceptions or statement in the case, npon which the appellant relies, 
Any statement used on motion for a new trial, or settled after decision of such 
motion, when the motion is made upon the minutes of the court, as provided 
in section six handred and sixty-one, or any bill of exceptions settled, as pro- 
vided in sections six hundred and forty-nine or six hundred and fifty, or nsed 
on motion for a new. trial, may be used on appeal from a final judgment: 
equally as upon appeal from the order granting or refusing the new trial, 
[Amendment, approved March 24, 1874; Amendmenta 1873-4, 338; took effoot July 


1, 1874.) 

Judgment, what onlers can be reviewed dence did not justil 

on appeal from: Sec, 56. up sae ae 
Sec, 129, note; sec. 953, ole ‘court cannot review its 
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late court will not dist 

man, IL Pac. C, Ls J. 248. 


On appeal from a judgment rendered on an appeal, or from an 
order, except an order granting or refusing a new trial, the appellant must 
furnish the court with s copy of the notice of appeal, of the judgment or order 
appealed from, and of papers used on the hearing in the court below. [Amend- 
ment, approved March 24, 1874; Amendments 1873-4, 339; took affect July 1, 
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BO. | appeal from an order granting or refusing a 
“Appellant mast furnish the court with a copy of the notice of ap 
‘order appealed from, and of the papers designated in section six bi jand 
sixty one of this code, [Amendment, approved March 24, 1874; Amendment 
ISTS-4, 339; took effect July 1, 1874.] 
‘Transoript: Seo. 050, note; seo, 953, noto. brings #0 much of the record ax con- 
eat areas clini ee ete 


new i: Sec. 951, note. An fi ordac: Coombs v. 
petyebetistarmising's cotinine any bial 


953, Copies and undertakings, how certified, 

Sx. 953, The copies provided for in the last three sections must be certified 
to be correct by the clerk or the attorneys, and must be accompanied with a 
certificate of tho clerk or attorneys, that an undertaking dn appeal, in due form, 
has been properly filed, or a stipulation of tho parties waiving an undertaking. 
[Amondment, approved March 24, 1874; Amendmente 1873-4, 389; took effect 
July 1, 1874] 
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comply with the spirit of this*section strictly: ction in the cause: wv. Center, 
Benet v, Bennett, 42 Cal. 629; Thompwon v. |. 236; Winder ¥, Hendrick, 4 Id. 275, 
954. When an appeal may be dismissed—When not. 

Sxo. 954. If the appellant fuils to furnish the requisite papers, the appeal 
may be dismissed; but no appeal can be dismissed for insufficiency of tho 
undertaking thereon, ifa good and sufficient undertaking, approved by a jas~ 
tice of the supreme court, be filed in the supreme court before the hearing upon 
motion to dismiss the appeal. a 
“2 
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tei that the court below alld ropuly ths Wet Coat ep. Tals whore the appellant a 
defects" Buchman v, Whitny, 24 Ii 257, allowed twenty days in which to Bl x atay- 
Where an appeal ia for want of @ bond on appeal, execution not having isuod 
proper bond, and no final judgment has been below, 

955, Effect of dismissal. ; 

Sxo, 955. The dismissal of an appeal is in effeet an affirmance of the judg- 
ment or order appealed from, unless the dismissal is expressly made without 
prejudice to another appeal. 

Judgment on appeal, eto,: Soc. 45, note. rey , and the order waa not vacated 

‘Dismissal, effect of —Where an aj oh hack ap ee cor the dismissal ison the mers 
been dismissed fora failure to tile the tran- ite: vy. Light, US Cal, 326; Chambertain 
tcript (e008, 129, 954, note), the court held that ¥, eed, 16 1d. 207, In Spinctti v. Brignardtello, 
the cases in which the disminsal of an appoal S4 Id, 521, however, an appeal having been 
woul aot operate axa bar toa second appeal dlismiswed for failure to filo the transcript with- 
wore those wl the dismissal waa made upon fn the required timo, it was held, as the dis- 
ome technical defect in the notice of appeal, missal was not without prejudice, that a second. 
or the undertaking or the like; and that the mppeal was barred. 
bar applied where the dismissal is for want of 


956. What may be reviewed on appeal from judgment. 
Sxo. 956. Upon an appeal froma judgment, the court may review the ver- 
dict or decision, and any intermediate order or decision excepted to, whieh 
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ment ofa debt, claim, legacy, or distributive abaro; 
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to confirm a report of an appraiser setting apart the homestead. 


BORE, 


Probate court 
‘with the wall ennexed to the 


3 


Ze 


A 
apts fae 


964. Appeals; in what caser appealed from justices’ courts. 

Seo. 964. The foregoing section does not apply in eases appealed from jus~ 
tices’, polico, or other inferior courts, except cases of forcible entry and de- 
tainer, and cases involving the title or possession of real property, or the legality 
of any tax, impost, assessment, toll, or municipal fine, or in which the demand, 
exclusive of interest, or the value of the property in controversy, amounts to 
three hundred dollars. 


865. Appeals by executors and administrators, 

Sxo, 965, When an executor, administrator, or guardian, who has given an 
official bond, appeals from a judgment or order of the superior court made in 
the proceedings had upon the estate of which he is executor, administrator, or 
guardian, his official bond shall stand in the place of an-undertaking on appeal; 
and the sureties thereon shall be liable as on such undertaking. 


executor or adminis- trator renders a distinct undortak: 
eater That thy U0cial bond of sa adminis’ wunoseiacy, oo Bute of Conway OF CALTOL 
966. Acte of executors and administratora; where appointment vacated, 
Sze. 966, When the judgment or order appointing an executor, or adminis- 
trator, or guardian, is reversed on appeal, for error, and not for want of juris- 
diction of the court, all lawful acts in administration upon the estate performed 


hy such executor, or administrator, or guardian, if he have qualified, are as 
valid as if such judgment or order had been affirmed, 
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or on questions of both law and fact, no statemont need be made, bat the 
action must be tried anew in the superior court. 


the ay ‘on questions 
Tent Rader sodden O78 i Sl 


jould the superior court order judgment 
for one of the partion without a tial; the ‘judg 
ould not be in exeess 62 


971. Transmission of papers to appellate court. 

Ske. 977. Upon receiving the notice of appeal, and on payment of the fees 
of the justice or judge, and filing an undertaking as required in the next sec- 
tion, and after settlement or adoption of statement, if any, the justice or judge 
must, within five days, transmit to the clerk of the superior court, if the appeal 
be on questions of law alone, a certified copy of his docket, the statement 18 
admitted or as settled, the notice of appeal, and the undertaking filed; or, if 
the appeal be on questions of fact, or both law and fact, a certified copy of lia 
docket, the pleadings, all notices, motions, and all other papers filed in the 
cause, the notice of appeal, and the undertaking filed; and the justice or judge 
may be compelled by the superior court, by an order entered upon motion, 
to transmit such papers, and may be fined for noglect or refusal to transmit 
the same, A certified copy of such order may be served on the justice or 
jndge by the party or his attorney. In the superior court, either party may 
have the benefit of all logal objections made in the justice's or police court. 
wie Rss a promise to pay them when the 
be first paid by the 
Doglasy 8 Cal 


978. Undertaking on appeal, 

Seo. 978. An appeal from a justice's or police court is not effectual for any 
purpose unless an undertaking be filed with two or more sureties in the sum 
of one hundred dollars for the payment of the costs on the appeal; or, if'a stay 
of proceedings be claimed, ina sum equal to twice the amount of the judgment, 
including costa, when the judgment is for the payment of money; or twice the 
value of the property, including costs, when the judgment is for the recovery 
of specific porsonal property, and must be conditioned, when tho action is for 
the recovery of money, that the appellant will pay the amount of the judg- 
ment appealed from, and all costs, if the appeal be withdrawn or dismissed, or 
the amount of any judgment and all costs that may be recovered against him 
in the action in the suporior court. Whon the action is for the recovery of or 

















Cuar. OL] APPEALS 10 SUPERIOR COURTS. 


Execution stayed, though apptal tay be detective; if tho detect 
faint Gober Sooner Cor tal ee ee - bet nee 


980. Powers of superior court on appeal. 

Src. 980. Upon an appeal heard upon a statement of the case, the superior 
‘court may review all orders affecting the judgment appealed from, and may sot: 
aside, or confirm, or modify any or all of the proceedings subsequent to and 
dependent upon such judgment, and may, if necessary or proper, order a new 
trial. When the action is tried anew, on appeal, the trial must be conducted 
in all respects as other trials in the superior court. The provisions of this code 
as to changing the place of trial, and all the provisions as to trials in the su~ 
perior court, are applicable to trials on ‘appeal in the superior court, For a 
fuilure to prosecute an appeal, or unnecessary delay in bringing it to a hearing, 
the superior court, after notice, may order the appeal to be dismissed, with 
costs; and if it appear to such court that the appeal was made solely for delay, 
it may add to the costs euch damages as may be just, not exceeding twonty- 
five per cent of the judgment appealed from, Judgments rendered in the 
superior court on appeal shall have the same force and effect and may be 
enforced in the same manner as judgments in actions commenced in the supe- 
rior court. 

ted as subwitats these by ct Soll ta coed 
sh 26, 1850; Amendments 1580, by act aj 
ed. 52); took effect immediately; re- ments 1 oh 
all acta and parta of acts in conflict immediately. 
Nia tah eer attach fe inte ip ne tng hag retype nk 
(Approved April 3, 180; 2840, 24 (Ban, ed. 122),) 
See th ery comwkans Telienn Mad teal Sendai erac ea 
able onler had been made or entered, before twelve o'clock noon of the frat day of 
Bia ataen a aignt of area toto epee 


court; and uj 


New trial—The superior court can grant a 
now trial: Dickinson v, Van Horm, 9 Cal. 2115 
and see sees, 656 et s0q, It is therefore the 
duty of the judge to settle » statement on mo- 
tion for new trial, if duly presented under soo- 
tiom 659: Cummings ¥, doin, 40 1d. 355. 

Upon appeal heard upon a statement, both 

come before the court without wit- 


Besies, and only prepared to discum the quee- 
Tet torn out 


tions of law. t that a new trial is 
necessary, the court orders one to take place, 
snd should mt the cause down for trial at notice 
some convenient time, so aa to allow partics to vy, Eubins, 40 Id. 647. 
juce their testimony. The order should trial in 
‘the new trial in the superior court: Peo- 
ple v. Freelon, 8 Cal. 518, 
Amendments: Section 473. Amendmenta on the calendar, and proceed 
should be readily allowed whenever they will thereof; Ward 
tend to the fartherance of justice, the 
brentest liberality in this reapeot should be ex- 
4b 
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Guar, HL] INSPECTION OF WRITINGS. 1000 


annexed, and tho answer, constitute the written allegations in the case; if he 
deny his liability on the obligation upon which the judgment was recovered, a 
copy of the original complaint and judgment, the summons, with the affidavit 
annexed, and the answer, constitute such written allegations, 


994, Jesues, how tried. ~ 

Sro, 994, The issues formed nay be tried ag in other eases; but when the 
defendant denies, in his answer, any liability on the obligation upon which the 
jadgment was rendered, if a verdict be found against bim, it must be for not 
exceeding the amount remaining unsatisfied on such original judgment, with 
interest thereon. 


CHAPTER II. 
OFFER OF THE DEFENDANT TO COMPROMISE 
997. Proceedings on offer of defendant to compromise after ewit brought. 

Sro. 997, The defendant may, at any time before the trial or judgment, 
serve upon the plaintiff an offer to allow judgment to be taken against him for 
the sum or property, or to the effect therein specified. If the plaintiff aceept 
the offer, and give notice theroof within five days, he may file the offer, with 
proof of notice of acceptance, and the clerk must thereupon onter judgment 
accordingly. If the notice of acceptance be not given, the offer is to bo 
deemed withdrawn, and cannot be given in the evidence upon the trial; and 
if the plaintiff fail to obtain a more favorable judgment, he cannot recover 
costs, but must pay the defendant's costs from the time of the offer. [Amend- 


ment, approved March 24, 1874; Amendments 1873-4, 341; took effect July 1, 
1874.) 


Offer of compromise,—Ju it can be chaser from him subsequent to the s 
‘entered only when the offer is afteraction the latter cannot offer testimony as toa tem 
Yeonght and while pending: Crane v, Hirsh by the mortgagor, unless he pleads it: Bryne 
feder, \T Cal. 684. Confession of judgment: ¥. [d.285, Seo, Cow 3 
Sec. 1132, Whore a tender is made of the full 
mount doe before eu, and the tender is kept 

and. brought into court, the t 
for plaintiff for the aout 


erie eaertry batty wiohn the cuca e ie 
must p o 
: Himmelman v. seh, 80 Cal 650, 
mans Pst 


interest: 
the mortgagor is made defendant, with a pur- © Offer is not an 


CHAPTER III. 
“INSPECTION OF WRITINGS. 
1000. A party may demand inspaection and copy of a book, paper, ete. 

Sze. 1000, Any court in which an action is pending, or # judge thoreof 
may, upon notice, order either party to give to the other, within a’spocified 
time, an inspection and copy, or permission to take a copy, of entries of 
accounts in any bool, or of any document or paper in his possession, or under 
his control, containing evidence relating to the merits of the action, or the 
defense therein. If compliance with the order be refused, the court may 
exclude the entries of accounts of the book, or the document, or paper from 
being given in evidence, or if wanted as evidence by the party applying, may 

- 413 





‘papers, or documents when he is examined as a witness, [Amendment, ap- 
Srveed April 15, 1880; Amendments 1880, 72 (Ban. ed. 262); took effect imme- 


Orders made without notice may be vacated 


1004. AMotions and orders, where made. 

Sxc. 1004. Motions mast be made in the county, or city and county, in 
which the action is pending. Orders made out of court may be made by the 
judge of the court in any part of the state. [Amendment, approved March 10, 
1880; Amendments 1880, 12 (Ban. od. 25); took effect ss 


or parts of pl 
rule is, that all pl business 
court, and ther 
press sient ‘of the statute to au- 
pene ‘of it to be concen at ae chambers; and 


Casuneunra, 560; 
Boas, te 1a. 239; and aco. aocs, isi, 
ae aan! ‘nee ‘supra alao, “Renewing Mo- 

jn” 


1005, Notice of motion, at what time to be given. 

Seo. 1005. When a written notice of a motion is necessary, it must be 
given, if the court be held in the same county, or city and county, with both 
parties, five days before the time for the hearing; otherwise ten days. When 
the notice is served by mail, the number of days before the hearing must be 
increased one day for every twenty-five miles of distance between the place 
of deposit and the place of service; such increaso, however, not to exceed in 
in all thirty days; but in all cases the court or a judgo thereof may prescribe 

ala 








nar, ¥,) FILING AND SERVICE OF PAPERS, 1006-1011 


a shorter time. [Amendment, approved March 10, 1880; Amendments 1880, 13 
(Ban..ed. 26); took effect immediately.) 

Section —“Tho 
has always held, t) 
for pers in 


ain 


# 
Au 


upon which the motion 
vy. Glizer, 10 Cal. 238, Time 
fice of motion in supreme court: Seo. 129, note 
junction is’ given mission, 
ae ye 
without notice if 


Hh 


the delondanta tira not aj ‘on it: John- 
aon ¥, Wice West M. Co,, 22 Id. 479. Vacat- 
ing order made without notice: Sec. 937, 
be in 3 See. 
said they were not satisfied 
that a verbal notice of motion fora new trial 
given in court, entered in the minutes 
‘of the clerk, could broperly sorvo aa a substi- 
tute for the notice contemplated by the stat- 
If it could, then it should contain all the 
substantive elements of the statutory notios, 
and should be brought to the attention of the 
entitled to notice, aad all this should 
PPEa, entry, in the mim 
Suan Fl igre ‘M4 Cal. 365; Borland . lication to the service ot 
vy. Thorntow, 12 Td, 441." Tn an notices: Neely v. Nagle, 23 Cal, 192, 
Acorminission to take deposit it 
1006. Transfer of motions and orders to show cause, 

See, 1006. When a notice of motion is given, or an order to show cause is 
made returnable before a judge out of court, and at the time fixed for the 
motion, or on the return day of the order, the judge is unable to hear the 
parties, the matter may be transferred by his order to some other judge, 


before whom it might originally have been brought. 
1007. Order for payment of money, how enforced. 

Sxc, 1007, Whenever an order for the paymont of a sum of money is mado 
by 4 court, pursuant to the provisions of this code, it may be enforced by 
exceution in the game manner as if it were a judgment. 


CHAPTER V. 
NOTICES, AND FILING AND SERVICE OF PAPERS. 
1010. Notices and papers, how served. 
Sxo. 1010, Notices must be in writing, and notices and other papers may 
‘be served upon the party or attorney in the manner prescribed in this chap- 
ter, whon not otherwise provided by this code. 


Notice to be in writing, —Thia provision applics to notice of overruling or mustaining 
and demurrer: Barron . Deleval, 68 Gal. 00, 


101L Wien and how served. 

Sec, 1011. The service may be personal, by delivery to the party or attor- 
ney on whom the service is required to be made, or it may be as follows: 

1, If upon an attorney, it may be made during his absence from his office, 
by leaving the notice or other papers with bis clork therein, or with a person 
having charge thereof; or when there is no persun in the office, by leaving 
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gives the plaintiff written notice of his appearance, or when an at 

notice of apposrance for him, After appearance, a defendant or his attorney 
is entitled to notice of all subsequent proceedings of which notice is required 
to be given. But whore a defendant has not appeared, service of notice or 
papers need not be made upon him unless he is imprisoned for want of bail. 
equivalent toper- 

and copy of com- 

of of 


sum 
Pitcher, & 
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Seo. 1015, When a plaintiff or a defendant, who has appeared, resides out 
of the state, and has no attorney in the action or proceeding, the service may 
be made on the clerk for him, But in all cases where a party has an attorney 
in the action or proceeding, the service of papers, when required, must be 
upon the attorney instead of the party, except of subpanas, of writs, and other 
process issued in the suit, and of papers to bring him into contempt. 

Attormey, Cop to be taken as prayed, this was held sufficient 
wervice, ete, asa voluntary 1: Foote v. Richman, 
Cal, 439. co of meevice of an 
an pe faalt: Heatres ¥, Clements, 
adinitted vervice, and suthorieed a ji 
1016. Preceding provisions not to apply to proceeding to bring party info con 


tempt. 

Sno. 1016, The foregoing provisions of this chapter do not apply to the 
service of a summons or other process, or of uny paper to bring a party into 
contempt. 

Cops Cry, Puoc,—27 ay 





‘Bro, 1017. Any summons, writ, or order in any civil suit or proceeding, 
and all other papers requiring service, may be transmitted by telegraph for 
service in avy place, and the telegraphie copy of such writ, or order, or paper 
‘80 transmitted, may be served or executed by the officer or person to whom 
it is sent for that purpose, and returned by him, if any return be requisite, in 
‘the same manner, and with the same force and effect in all respects, as the 
original thereof might be if delivered to him, and the officer or person serving 
‘or executing the same has the same authority, and is subject to the sume lia- 
bilities, as if the copy were the original, The original, when a writ or order, 
must also be filed in the court from which it was issued, and a certified copy 
thercof must be preserved in the telegraph office from which it was sent. In 
sending it, cither the original or the certified copy may be used by the operator 
for that purpose. Whenever any document to be sent by telegraph beara a 
seal, either private or official, it is not necessary for the operator, in sending 
the same, to telegraph a description of the seal, or any words or device thereon, 
but tho sume may be expressed in the telegraphic copy by tho letters “L. 8.,"" 
or by the word “seal.” 


CHAPTER VI, 
OF COSTS. 
1021, Compensation of attorneys. 

Sxo. 1021. The measure and mode of compensation of attorneys and coun- 
selors at law is left to the agreement, expressed or implied, of the parties; but 
parties to actions or proceedings are entitled to costs and disbursements, as 
erenae provided. 


shown that they are reasonable: Wiliome v, 
Me 39 Cal. 85. 
spn jen record 


SAraiane Gel: U0: As to osonel toon te = chan ea 
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costs, not only with a view to the contu- 
macy Pere a acealy but for thé further 

reason that otherwise the he relist granted might 
meebo vdnatfectual. The successive counsel does not exist asa part of the common law, 

fen mh in some oases, absorb the whole or There is no statute upon the anbjech sect | L 
wml si ject-matter of the litigation state: Af« v . 
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judgment: Stevenson v. Smith, 25 Cal. 105, 
1022. Wien allowed of course to plaintiff. 

Sxc. 1022. Costs are allowed of course to the plaintiff, upon a judgment in 
his favor, in the following cases: 

1. In an action for the recovery of real property; 

2. In an action to recover the possession of personal property, where the 
value of the property amounts to three hundred dollars or over; such value 
shall be determined by the jury, court, or referee by whom the action is tried; 

3. In an action for the recovery of money or damages, when plaintiff re- 
covers three hundred dollars or over; 

4. In a special proceeding; 

5. In an action which involves tho title or possession of real estate, or the 
logality of any tax, impost, assessment, toll, or municipal fine. 

Subd. 1. Real property—Coats of 
course,Though the plaintiff do not recover 
the whole of his demand, yet if he brings him- plaint 
self within the provisions of this section, he 
is entitled to his costs: arena v 


Personal property, actionfor, the right to the use of 
Where the jury, by their verdict, awarded held a verdict, though for loss 
to plaintitf all the property, except certain tory amount, would enable the court to 
whieh they valued at two hundred and costs in its discretion: Marine ¥. 10 

forty dollars, and the value of that which was Cal. 217; Eemond v. Chew, 17 1d. 339; see 
awarded to plaintiff was at seven hun- . 1025, . 
dred dollars, the balanoe being four hundred i 
and sixty dollars, it was held that plaintiff was 
eutitled to costa: Rohr v. MeCaig, 33 Cal. 309. against Leureee 

If the Vere in a suit for recovery of pos- 
session of personal property takes the pro} 
‘at the commencement of the action, and the 1063-1822. 
Aofendant asks a return of it, and the defend- 
ant was entitled to the at the com- 
ne 28, 1874: People v, Latham, 


Apportioning costs 
i See Hillman ¥. New 
actions 








it is reversed on 
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1028. Refores's fees. 

Sxo, 1028. The fees of referees are five dollars to each for every day spent 
in the business of the reference; but the parties may agree, in writing, upon 
any other rate of compensation, and thereupon such rates shall be allowed. 
1029. On continuance, coats may be imposed as condition. 

Sze. 1029. When an application is made to 4 court or referee to postpone 
& trial, the payment of costs occasioned by the postponement may be imposed, 
in the diserotion of the court or referee, as a condition of granting the same, 


1030, Costs when tender is made before suit brought, 

Seo, 1030. When, in an action for the recovery of money only, the defend- 
ant alleges in his anawer that before the commencement of the action he ten- 
dered to the plaintiff the fall amount to which he was entitled, and thereupon 
deposits in court, for plaintiff, the amount so tendered, and the allegation be 
found to be true, the plaintiff cannot recover costs, but must pay costa to the 
defendant, 


1031. Costs in action by or against administrator, ete. 

Sxo. 1031. In an action prosecuted or defended by an executor, adminia~ 
trator, trastee of express trust, or a person expressly authorized by statute, 
costs may be recovered as in action by and against a person prosecuting or 
defeiding in his own right; but such costs must, by the judgment, bo made 
chargeable only upon the ostate, fund, or party represented, unless the court 
directs the samo to be paid by the plaintiff or defendant, porsonally, for mis- 
management or bad faith in the action or defense, 


1032. Costs on review, other than by appeal. 

Sxo, 1032, When the decision of a court of inferior jurisdiction ina special 
proceeding is brought before a court of higher jurisdiction for a review, in any 
other way than by appeal, the same costs must be allowed as in cases on ap- 
peal, and may be collected by execution, or in such manner as the court may 
direct, according to the nature of the case, 

1033. Filing and service, and affidavit of bill of costa, 

Sxc. 1033, The party in whose favor the judgment is rendered, and who 
claims his costs, must deliver to the clork, and serve upon tho advorso party, 
within five days after the verdict or notice of the decision of the court or 
roferee—or, if the entry of the jadgment on the verdict or decision be stayed, 
then, before such entry is made—a memorandum of the items of his costs and. 

disbursements in the action or proceeding, which momorandam must 

+e verified by the oath of the party, or his attorney or agent, or by the clerk 

of his attorney, stating that to the best of his knowledge and belief the items 

are correct, and that the disbursements have been necessarily incurred in the 

action or proceeding, A party dissatisfied with the costs claimed, may, within 

Sve days after notice of filing of the bill of costs, file a motion to have the 
421 
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alot adh ADRESE egy beget by sealaeactant When required, all 
proceedings in the action must be stayed until an undertaking, executed 
two or moro persons, is filed with the clerk, to the effect that they will pay 
such costs and charges as may be awarded against the plaintiff by 
or in the progress of the action, not exceeding the sum of three hundred dol- 
Jars. A new or an additional undertaking may be ordered by the court or 
jadge, upon proof that the original undertaking is insufficient security, and 
proceedings in the action stayed until such new or additional undertaking is 
seSocel and Be 

knee 

edings sbould 


vs 19 


very 
Toesh % Cal, Stage Co.,22 Gal. 638, Cal. ‘ 
"Gudorealcing: Sac Oil, note.” 


1087. If seourity not given, action may be dismissed, 

Src. 1037, After the lapse of thirty days from the service of notice that 
wecurity is required, or of an order for new or additional security, upon proof _ 
thoreof, and that no undertaking as required has been filed, the court or judge 
may order the action to be dismissed. __ 

Dinmissal—It is too lato to ask for a dismissal after judgment for defendant: Comstock v, 
Clemens, 19 Cal, 80. 

1088, Costs when state is a party. 

Sxro. 1038. When the state is a party, and costs are awarded against it, 
they must be paid out of the state treasury. 

State does not ‘Seo. 1058. i state fn criminal, 
at hora ta no snooty is Ghia sata foc sont iderman'ys I epuerch BY Cas get 
1089. Costs when county is a party. 

Sxc. 1039. When a county is a party, and costs are awarded aguinst it, 


they must be paid out of the county treasury, 
County does not give seourity: Seo. 1053. 


CHAPTER VIL 
GENERAL PROVISIONS, 
1045, Lost papers, how supplied. 
Sno, 1045, If an original pleading or paper be lost, the court may authorize 
TEL agp perp agaaersggeth pay Aah 


ing up a record to be used on 
supreme conrt said the district 
‘thoriaed to 


a notice of motion, which must be ex; 
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OF CIVIL ACTIONS. 


tron the order a be: lata to havo Been 
zat a wis ete ae 
“ eaneamaellimerlan ‘Sais, 49 Cal. 263, 


(1046. Papers without the title of the action, or with defective tifle, may be valid. 

Src. 1046, An affidavit, notice, or other paper, without the title of the action — 
or proceeding in which it is made, or with a defective title, is as valid and — 
effectual for any purpose as if duly entitled, if it intelligibly refer to such action. 
or proceeding. 


1047, Successive actions on fe same contract, ete. 
' Seo. 1047. Successive actions may be maintained upon the same contract or 
transaction, whenever, after the former action, a new cause of action arises 
‘therefrom. + F 


1048. Consolidation of several actions into one. 


Consolidation.—The supreme court mid 
they knew of no rule em that court 
‘to consolidate suits brought 1 


teh Juatice’s court: Cariaga v. 
Hz. fj pending ea action for partition, one of 
1049, Actions, when deemed pending. 

Sxo. 1049, An action is deemed to be pending from the time of its com- 
mencoment until its final determination upon appeal, or until the time for appeal 
thas passed, unless the judgment is sooner satisfied. 

it was held, befor this enact- withstanding an 
that an action was pending after default, cree: ae a ae SS aliede te 
SE a jatar Abadie v. oi oh 
Lobero, 36 1. A suit is pending, not- |. 376. 
1050, Actions to determine adverse claims, and by sureties, 

Sze. 1050. An action may be brought by one person against another for the 
purpose of determining an adverse claim, which the latter makes against tho 
former for money or property upon an alleged obligation; and also against two 
or more persons, for the purpose of compelling one to satisfy a debt due to the 
other, for which plaintiff is bound as a surety. 


uleting title to real Sco. 729, tion, restrain dofendant from ming. That 
Reseinstn viguie-Fisctie’ oatmoc ty, wend bets vo cpt dla of hia right to 
ee under this section andaskingan injunc- arrest, attach, ete.; King v, Hall, 6 Cal, 


1051. Testimony, when to be taken by clerk. 

Seo, 1051. On the trial of an action in a court of record, if there is no 
short-hand roporter of the court in attendance, either party may require the 
clork to take down the testimony in writing. 

furigo who tried the cause, made ight 
{ter the trinl, that he believed the 
eee testimony, has no antl noted 
Soi ttle whit the ratings of fl court the 
fro; and such testinony, without » bill of ex- 
ceptions, etc,, is of no avail on oven 
‘though it purport to contain the ee peal to the 
court: Gunter ¥, Geary, 1 Cal. 464; 
Afingwrn, Tih. 470; st th the cerita of the 





1052. Tebans ee ES 

Seo. 1052. The clerk must keep among the records of the-court a register of 
actions. He must enter therein tho title of the action, with brief notes under 
it, from time to time, of all papers filed and proceedings had therein. 


1053. Two or three referees, etc., may do any act, 
Sze. 1053. When there are three referees, or three arbitrators, all must meet, 
‘but two of them may do any act which might be done by all. 


1054. Time within which an act is to be done may be extended, 

Sxo. 1054, When an act to be done, a8 provided in this code, relates to the 
pleadings in the action, or the undertakings to be filed, or the justification of 
sureties, or the preparation of statements, or of billa of excoptions, or of 
amendments thereto, or to the service of notices other than of appeal, the 
time,allowed by this code may be extended, upon good cause shown by the 
court in which the action ia pending or a judge thereof; but such extension 
shall not exceed thirty days without the consent of the adverso party. 
[Amendment, approved March 9, 1880; Amendments 1880, 7 (Ban. ed. 80); took 
effect immediately, ] 


‘Time, order extending.—Time, generally: An order to extend the time to 
Secs. 10-18, Where a statute fixes the time motion for a new trial extends 
within which an act must be done, the courts 
have no power, in tho absence of statutory 
Sr net If the act ix not dono file and serve the order, but there is no pro- 


time, it is voids Roush v. Hagen 17 vision of law filing or nervice: lin 
Cal. 122. This section gives power to extend owing to an omission to file or serve, default is 
the time for giving notioa of intention to mave taken, Iti proper to impowolsosis as a coudi- 
for u new teal: Harper v. Minor, 27 Id. 112, tion for opening much tz Swift v. Cano- 
An onier extending’ the time for more than waa, 47 Ud. 8 
Pe lt aie Shleeriavere talent In Muir v. y, G1 Cal, 498, the court: 
: Bryan -v. 


tela, "On tho exphe 


i water at aiat icine the tons (gues Sono 
v. Lareo, 24 Id. 279; Jenkine ve ae. ‘Under this extension the last en 

*, 27 Id. 338. The order must bo in writ- on Sunday, The court on 
ing, and entered in the minutes of the court more days from the following Mon Ler 
oan te the} A verbal promise of 5 ‘wan determined on appeal that not more’ than 
Judge to canne a order to be entered, or ver- thirty days had been given, as the Sunday waa 


ord ‘ball User ed pare exeluded. 
not eA Nesks Comat lee 41 Id. 518, Pidomputation of of time: See aute, sec. 12, 


1055, Action against sheriff for official acts. 

Sxc. 1055. If anaction be brought against « sheriff for an act done by virtue 
of his office, and he give written notice thereof to the sureties on any bond of 
indemnity received by him, the judgment recovered therein shall be conclusive 
evidence of his right to recover against such sureties; and the court may, on 
motion, upon notice of five days, order judgment to be entered up against them 
for the amount so recovered, including costs. [Amendment, approved April 15, 
1880; Amendments 1880, 73 (Ban. ed. 268); took egfect immediately.] 

opr ey moat ae avail him- Mee it: Dennis ¥. Pico bday" mires 
sootnn ‘withont awing'e skescmpllanes party is nboreste Dua Eachea 
1056. Proceedings in Spanish language. ’ 
Section 1066, Legend Sonate ome ments 1850, 111 (Ban, ed. 347); took effect 
oe th = Tan oortain 
0 Geant language fo cara countios, immediately. 
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Cuar. VII] GENERAL PROVISIONS. $1050 


bond, undertaking, or security were given and approved as required by this 
code. [Amendment, approved April 15, 1880; Amendments 1880, 76 (Ban. ed. 
272; took effect immediately. ] 

Undertaking, where people plaintiff— dispense with a bond where the people, etc., are 
This, it seems, extends to the board of super- plaintiff, but it makes void a bond given by the 


visors of a county: People v. Supervisors of city on suing out a writ of attachment: Id, 
Marin Co., 10 Cal. 344. ‘This section applies a, payment of, i provided for by sees 
to the city and county of San Francisco: Mor- 1038, 1039. 

gan v. Menzies, 60 Id. 341. .Not only docs it 


1059. Surety on appeal bond, when substituted to rights of judgment creditor. 

Sec. 1059. Whenever any surety on an undertaking on appeal, executed to 
stay proceedings upon a money judgment, pays the judgment, either with or 
without action, after its affirmation by the appellate court, he is substituted to 
the rights of the judgment creditor, and is entitled to control, enforce, and 
satisfy such judgments in all respects as if he had recovered the same. [New 
section, approved March 24, 1874; Amendments 1873-4, 344; took effect July 1, 
1874, 

; ar 








Omar. 1] WRIT OF REVIEW. 


1072. Proceedings in infertor court may be stayed, or not, 

Sac. 1072, If n stay of proceedings be not intended, the words 
stay must be omitted from the writ; these words may be inserted or omitted, 
in the sound discretion of the court, but if omitted, the power of tho inferior 
court or officer is not suspended or the proceedings stayed. 


1078. Service of the writ, 
Sec. 1073, The writ must be served in the same manner as a summons in 
civil action, except when otherwise expressly directed by the court. 


1074. Review under the writ, extent of. 

Sno, 1074. Tho review upon this writ cannot be extended further than to 
determine whether the inferior tribunal, board, or officer bas regularly pursued 
the authority of such tribunal, board, or officer. 


Review upon the writ —The object ofthe of three hundred dollae fs void. Upon er 

Rena ine tus eacre sack ena engelonses oF fodgmeat mon seie aaides Wut ee ink, 
court cannot OS jus 3 1b mont sel 7 a 

things in, fers fuewtorsarcolatioe ina board sli 30 

of supervisors cannot be reviewed under a welt ectisontya gveation fs, Has the inferior tribunal 

of certiorari: Lamb ¥. 54 Cal, 319. it Juriadition? People x. Dis 

Moro irregular eiaveten sings telshepaioaee 29 Cal. 652; 

of an Ee br ited Ririadiotiot=here mistakes of 

law committed in 


Pere , 29 Cal, 459; Peo 
nelle, Id. 632; People v. Board of 

the 8. B. Fire Department, 4 Id, A vig perl a rest 
note to sec. 1068, ante. A j nt rendered Rep. 299, 

‘upon appeal iy. tioe eck soe me the sum 


1075. Defective return of writ may be 

Sxo. 1075. If tho return of the writ be defective, the court may order a 
further return to be made, When a full return has been mado, the court must 
hear the parties, or such of thom as may attend for that purpose, and may 
theroupon give judgment, cither affirming, or annulling, or modifying the pro- 
coodings below. 


See ace. 1070, note, the writ, it seems tho regular form of the j 
Ghambers: Soo. 1068, note. ment is to afr tho judgment reviewods 

ddgment eee ng ft te if 

indgment of a cow 

Shree inary: 


to a named sum, nerve the ee: 
ern of the connty court: Will ¥. Sin Aireot the inferior tribunal “to a ‘the 
. 673. ‘county printi tho plaintiff ix the writ: 
#7 decision tn adverse to the plaintif in Tounsend ¥, ‘Copeland, Sohal 612, 


1078. Copy of judgment to be sent to inferior tribunal. 

Sno. 1076. A copy of the judgment, signed by tho clerk, must be transmitted 
to the inferior tribunal, board, or officer having the custody of the record or 
proceeding certifivd up. 

1077. Judgment roll, 

Sro. 1077. A copy of the judgment, signed by the clerk, entered upon or 

Attached to the writ and return, constitute the judgment roll. 


thereto: Garretson v. Supercivors of 
Barbara, 61 Cal. 54. Whether an ape 
A will Wo to the supreme court fram tha 
from a judgment & superior court using to grand 
Se. Up ee the writ, see Saata Cres Cras GT. T. Co. v. Sante 

a judgmecs appealed from, the writ, ani Clara County, 02 Ld, 40, 





‘Car, IL] WRIT OF MANDATE, 43 1088-1000 


1088, If application be without notice, the alternalive wril may ise; ofherwise, 
the peremplory. 

Sec. 1088, When the application to the court is made without notice to the 
adverse party, and the writ be allowed, the alternative must be firatissned; but 
if the application be upon due notice, and the writ be allowed, the peremptory 
may be issued in the first instance. The notice of the application, when given, 
must be at least ten days. ‘The writ cannot be granted by default. The case 
must be heard by the court, whether the adverse party appear or not. 

Writ default — 7 them 
ete eae Se 
LN it Aa os 190 
1089. Adverse party may answer under oath, 

Sno, 1089, On the return of the alternative, or the day on which the applica- 
tion for the writ is noticed, the party on whom the writ or notice has been 
served may show cause, by answer, under oath, made in the same manner as an 
answer to a complaint in a civil action, 

1090. If essential question of fact raised, court may order jury trial, 

Sec. 1090. If an answer be made, which raises a question as to a matter of 
fact essential to the determination of the motion, and affecting the substantial 
rights of the parties, and upon the supposod truth of the allegation of which 
the application for the writ is based, the court may, in its discretion, order the 
question to be tried before a jury, and postpone the argument until such trial 
can be had, and the verdict certified to the court. The question to be tried 
must be distinctly stated in the order for trial, and the county must be desig- 
nated in which the same shall be had. The order may also direct the jury to 
assess any damages which the applicant may have sustained, in caso they find 
for him. 

Answer,—The rules of the code arc ns 
atrlotly ay to the pleadings in manda- 
mus we to in any action: Soca, $25 ot weq.5 
and under thove rules no one may answer ex- 
cept thowe who are made, or are by the court 

mitted, as defendants, The remark found 
in the treatises on mandamus, that if two sep- 
arate retarna be made by different portions of 
the same corporation, the court will take that 
which ay rs to be made by the majority, 
means that, to have ing, it muat 
mavle as the return of the whole tion, 
or at least of a particular portion or branch of 


whether it would, if 
to manifest any error committed 
Randall ¥, Austin, 46 1d. 

¥. 


it, and then, if two returas are made in that 
capacity, the court will ascertain which ia the 
true retarn: People y. 8. F,, 27 Cal. 670. The 
meral rules as to Beving sian on 
formation or belief are applicable, and 
the respondent cannot deny in this form facta 
whore existence or non-existence must be 
a him: Forbes v, BU Doraido, 12 Pac. C. 
Amending anarer.—The answer may be 
somes, and ought to aes be 
amen ina case: ¥ 
50 Cal 103... ‘Thers the supreme court re 
the action of the lower court in refusing to 
allow » supplemental answer to bo filed. 
Demurrer to awawer—A motion to atrike 
‘out and disregard the answer as immaterial is 


In effech peneral demurrer: Metdleton v. Lov, tried bel 
GO Cal. BON So 


30 Cal. isa notion that the writ issuo, 
ria the answer: Ward v. #locd, 


Lee, V4 1d, 510; People ¥. 
‘trial.—An iss 


i 


Beeg 


in casea: People v. 
The following ivan order whic 
the supreme court: ‘It is ordered 
petition aloged inthe pplication fort 
tit 4] nt 
hate bien presented to the board of 
Yisors of Alameda county], signa. by 
‘ss one thousand three hundred fi 
persons, who were, at the time of such 
qualified electors of the county of 
{s farther ordered that the aforesaid question bo 
fore a jury in the district court of the 
twentieth jadicial district, in and for the eonnty 
8 e000 as the current Lusiness: 
copy 


23e! 


as 
tty. 


of Santa 
of the court will permit; that» certified 
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Cuar, TH] 


pashan ashi tartcormbisatinete Memip ely snghire tic 
the writ has been personally served, has, Without just excuse, refused or neg- 
lected to obey the same, the court may, upon motion, impose a fine not exceed- 
ing one thousand dollara, In ease of persistence in a refasal of obedience, the 
court may order the party to be imprisoned until the writ is obeyed, and may 
make any orders necessary and proper for the complete enforcement of the writ. 
[Amendment, approved March 24,1874; Amendments 1873-4, 345; took effect July 
1, 1874] 
OHAPTER Il. 
P WRIT OF PROHIBITION, 

N02. Prohibition defined. 

Sno, 1102. The writ of prohibition is the counterpart of the wnt of mandate. 
Tt arrests the proceedings of any tribunal, corporation, board, or person, when 
such proceedings are without or in excess of the jurisdiction of such tribunal, 
corporation, board, or person. 


Amendments of 1861 unconstitutional: Seo to oe 
ariel note to next section, paragraph “Judicial 


11038, Where and when issued. 

Sxo, 1103, Itmay be issued by any court except police or justices’ courts, to 
an inferior tribunal, or to a corporation, board, or person, in all cases where 
there is not a plain, speedy, and adequate remedy in the ordinary course of law, 
It is issued upon affidavit, on the application of the person boneficially inter- 
ested. 

page Seca, L064 ot seq. gs mano Cal 00 ny omen 


to a writ: Sec. 152, 

JSroeas of feadiolon Thor att the excess of jurisdiction 
‘warrant the writ: People v. ee prchoe es must firet bo called in the lower court, other 
Cal. 81; People ¥. Ria Id. 584; Kalloch wise the writ will not isme out of heen 
gate bectttee 220; and see seo, 1008, court: S. P. R. RB. Co. ¥. Superior 

If the matters com; lnined of donot goto Cal. 473. 
the the juriadiotion, as that tre comninliting mite’ Judicial functions. —The writ here pre- 
trate did not examine the tor on oath, scribed is the common. Ts writs Maurer fed 
the writ will oot iam: Aturphy ‘vs Superiot ‘Miche, 63 Cale 201; 8.°V. We Ww 
Ot, 68. Id. 520; Spect v. pend Ct, S9Td. Francisco, 11; and bi realy only to cae 
319, tribunals actin uae Same ms ate 
If the question of jurisdiction haa been rou ¥. Kenfeldy i Election cominiy- 
submitted to the lower court, and there ee sioners, in orderfi election of fifteen free- 
the writ will not issue holders, under: ei, section ee of the new 
constitution, do not act judicially, and therefore 
prohibition will not lie to pobre thera: Peow 
i v. Election Commissioners, G4 Id. 404, The 
rreden v. Superior Ct., 5 1d, H4, ae enlargement of the office of this 
Te will Ho'ehero a yotltion for temoral ob cause 
to United (ony court is denied: Sheehs 
Holmes, Id. 435, Bat soo C, P. R 
Superior Ct., 62 Id. 618; and the converse o4 
dian a after var eee in 


RY. 
wil lie where a J: Bs Fike 
G, M. Co. Superior Cty 


‘The matter of fixin catenins el 
and prohibition wi 
mame: 5. VW. WW. Co. 
Ct., 59 Cal, 661, tion 
Errors in the exercise of iaalaunat not 189) in this particular ‘uaconstitational: 
furnish a case for thia writ; 0 where the court, “Judicial Functions." The writ is not 
havi tipwed a fotervation to Fad, ro the Titi jure lable to 
trial wervioe of 





TITLE II. 
OF CONTESTING CERTAIN ELECTIONS. 


LLL Who may contest, and grounds of contest. 

Sxo, 1111. Any olector of a county, city and county, city, or of any politi- 
cal subdivision of either, may contest the right of any person declared elected 
to an office to be exercised therein, for any of the following causes: ~ 

1. For malconduct on the part of the board of judges, or any member 
thereof; 

2. When the person whose right to the office is contested was not, at the 
time of the election, eligible to said office; 

8. When the person whose right is contested has given to any elector or 
inspector, judge, or clerk of the election, any bribe or reward, or has offered 
any such bribe or reward for the purpose of procuring his election, or has com- 
mitted any other offense aguinst the elective franchise defined in Title IV., 
Part L, of the Penal Code; 


4, On account of illegal votes. [Amendment, approved March 11, 1876; 


Amendments 1875-6, 100; took effect sixtieth day after passage.) 


Logislature, Mita beaten tc mem. 
‘bers of: Pol. Code, see, 273; of governor, ete. 
NM Omise, usurpation of to.: See. 802 

@, usurpal 
— This title ‘af the code 
is constitational, and judges of the district 
court are embraced within it: Sawnders y. 
Hynes, 13 Cal. 152. 


ally,—These gx are not ox- 
Sercoats existe: 


clusive. The remed 

People v. Tegel be lor dathey ap- 
ply to elections held for. ey tebe 

County v. Brockway, 301d. Tuistitieaneiies 
‘to the election of officers of Sacramento city: 
Kirk y, Rhoads, 46 Td. 402, ‘This proceeding 
in a special caso, provided for by section §, 
article 6, of the constitution, wholly distinct 


Scamon-lew renia 1 Docsy y- ern onaa 

‘It is sufficient for the contestant to al. 
Joge that he is, at the Sime bo Ales tue writen 
statement elector of tha 


saeco county clerk in making a falee 

of an affidavit upon which a voter nee 
ia not a ground for ete his yi 
Meredith v. Christy, 4 


in form ‘and substantially different from the 


M12. Frregularity and improper conduct of judges, when to annul elections, 

Src. 1112. No irregularity or improper conduct in the proceedings of the 
judges, or any of them, is such malconduct as avoids an election, unless the 
irmgularity or improper conduct is such a4 to procure the person whose right 
to tho office ix contested to be declared elected when he had not received the 
highest number of legal Kept ie, 

31 ba 173. If sie dat 


Maloonduct not ev. Norway, 
tg SL Ld, 82, 


Where the rovult is not ena byte nese and ju 


larity complained of the election will not 
Vitiatedr Whipley v. AfeKwune, 13 Cal, 863; Sty: Kno 


103, When not to. 

Sec. 1113. When any election held for an office exercised in and fora county 
iw contested on account of any malconduct on the part of the board of judges of 
any township election, or any member thereof, the election cannot be annulled 
and sot aside upon any proof thereof, unless the rejection of the vote of such 
township or townships would change the result as to such office in the remain- 
ing vote of the county. 
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‘Trrtx 11.) CONTESTING CERTAIN ELECTIONS. ‘e 1NS 112k 


118. Superior judge to hold special seasion for trial of contest. 

Sxc. 1118. Upon the statement being filed, the county ‘bck inastligaee te 
superior court of the county thereof, which shall thereupon order a special ses- 
sion of such court, to bo held at the court-room on some day to be named by it, 
not less than ten nor more than twenty days from the date of such order, to 
hear and determine such contested election, [Amendment, approved April 16, 
1880; Amendments 1880, 75 (Ban. ed, 270); took effect immediately. | 


119. Citation to inue, 

Sno. 1119. The clerk shall thereupon issue a citation for the person, whose 
right to tho office is contested, to appear at tho time and place specified in the 
order, which citation must be delivered to the sheriff, and served oither upon 
the party in person, or, if. he cannot be found, by leaving a copy thereof at the 
house where he last resided, at loast five days before the time so i 
[Amendment, approved April 15, 1880; Amendments 1880, 75 (Ban. ed. 270); took 
effect immediately. 


1120. Witnesses, attendance of, how enforced, 

Sro, 1120, 'The clerk must issue subpamas for witnesses at the request of 
either party, which must be served as other subpanas; and the superior court 
shall have full power to issue attachments to compel tho attendance of witnesses 
who have been subpomaed to attend. [Amzendment, approved April 15, 1880; 
Amendments 1880, 75 (Ban, ed. 271); took effect immediately.] 


21. Power af court—Adjournment. 
Sze. 1121. The court must meet at the time and place designated, to deter- 


mine such contested olection, and shall have all the powers necessary to the 
determination thereof. It may adjourn from day to day until auch trial ix 
ended, and may also continuo the trial, before its commencement, for any time 
not exceeding twenty days, for good cause shown by either party upon affidavit, 
at the costs of the party applying for such continuance. 


Adjournment.—If court adjourned to, or = 
aypoated fo 8 fag Porter eee 


ot appointed for next day: Sec, 135, “Before 
its commencement" means before the com- 
mencement of the trial; but tho order for ad- parties on: ir pro~ 
journment cannot be made inchambera. An ceeding to trial sitet errs at the time, 
onder was ‘ly made on the seventh of No- made no difference; rages] cannot create @ 
vember, appointing a special term to be held on court or give jurisdiction, and the whole Bay 
the twentieth of the same month, and a cita- was a nullity: Norwood v, Kenfie 
tion duly issued and sorved requiring defendant Cal. ‘The provision that the court may 
Leet pat on that day. An order of Novem- adjourn from ise to day, 

fas Yoaliowicome “wip iheltial of mse court from ord 
sould not be set for panday, aa seyaieic =a ark ae are vpeetided tore k for: Keller vy. Chap 
of November, 1860," an: the hearing the 


1122, Bins antes ad 

Sxo. 1122. The court must be governed, in tho trial and determination of 
such contested election, by the rules of law and evidence governing the deter~ 
mination of questions of law and fact, so far as the same may be applicable; 
aud may dismiss the proceedings if the statement of the cause or causes of the 
contest is sufficient, or for want of prosecution. After hearing the proofs and 
allegations of the parties, the court rnust pronounce judgment in the premises, 
either confirming or annulling and setting aside such election. 
124. Fees, 


Section 1124, relating to feos of olficers and 1880; Amendments 1880, 76 (Bas, ed, 271 
Fie wee HpaI Tyke kel Ie, eaten y 


4 





‘Char. LY CONFESSION OF JUDGMENT WITHOUT ACTION. 


eel Ord v. MeKee, 5 Cal. sine a judgment, and 
epiags A wm ctoak ed Pa eben lees 
518, enerally.—If SE ete FL Dheearens bite 
fo summons served, and the defendant, before Cee emo 
the time for answering expires, files a verified by confession: Poud.v. Davenport, 


1183. Statement in writing, and form thereof. 

Sec, 1183. A statement in writing must be made, signed by the defendant, 
and verified by his oath, to the following effect: 

1. It must authorize the entry of judgment for a specified sum; 

2. If it be for money due, or to become due, it must state concisely the facts 
out of which it arose, and show that the sum confessed therefor is justly due, 
or to become due; 

8. If it be for the purpose of securing the plaintiff against a contingent 
liability, it must state concisely the facts constituting the lability, and show 
that the sum confessed therefor does not exceed the same. 


Signed, eto.—It must be signed by eit te in Sees rene taken by him 
bg toe ae Cal. 687 eh se "Bai at ‘When 


debtor con! without the 
or oe ‘a tril, a4 oe 


thereafter ratifies it, the 
Dinding as a 


ve evidence, like all presump- 
tod. It ‘throws upon I 
the plaintiff the burden of proving that bis 
jue it was not fraudulent: Richards v. Me- 
Afitian, 6 Cal. 422. 
‘Acstatement to the effect that the indebted- lasory ii 
ness is upon a note, ctc., is insufficient, So "or advances,’ 
when the pees is that the indcbtedness is source or ground of indebt ep 
for, goods sold and delivered, and money bad always ee within the 
and received, {¢ is insulficient in this, that at ye 6 ee 


Sabloen 18 CaL 576. Tt-was held that Wahoald 
appear by some form of direct statement that 
at the very Instant when the judgment waa 
confessed the relation of creditor and debtor 
was on foot, and to the extent stated in tho eet: v. Dannen= 


nt: St. Clair Denver v, Burton, 28 Id. beg, bide 316 A alight mistake in 

9, To rebut the presw of fmud, the putation of interest, the dat 
facts proved must be consistent with the avers evidence of fraud. It as 
ment of the statement and in a try of them: 
Poul v. Davenport, 44 1d. eS 
ent by confeasion upon a statement whi 
does not sufficiently state the facts ont of which 
the indebtedness arose, nor that the amount 
confessed was jostly duo, is not a wullity on ite 
face, and can only be callod in question by the 
ereditors of defendant, a tho nd of fraud, the facta must be net 
and ina direct proceeding for t a papeaas Be Seo forth: Sec. Meeker v. Harris 


Qe: Pavemedion— Pe ers ters al ar Sa inet 
peer pre ge ee rl 

Peel tae Speen ‘of judgment: Meeker Ret eupra. 
1134. Filing slatement and entering judgment. 

Seo, 1134. The statement must be filed with the clerk of the court in which 
the judgment is to be entered, who must indorse upon it, and enter in the judg- 
ment-book, a judgment of such court for the amount confessed, with’ ten dollars 
costs. Tho statement and affidavit, with the judgment indorsed, thereupon 
becomes the judgment roll. 

3 
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Caar. HL) DISCHARGE OF PERSONS IMPRISONED ON CLVIL PROCESS, $$ 1143-1150 


CHAPTER Il. 
DISCHARGE OF PERSONS IMPRISONED ON CIVIL PROCESS, 
1143, Persons confined may be disoharged. 

Sec, 1143. Any person confined in jail, on an execution issued ona judgment 
rendered in a civil action, must be discharged therefrom upon the conditions in 
this chapter specified. , 

1144. Notice of application for discharge from prison. 

Sec. 1144. Such person must cause a notice in writing to be given to the 
plaintiff, his agent or attorney, that at a certain time and place he will apply 
toa judge of the superior conrt of the county in which such person may be 
confined, for the purpose of obtaining a discharge from his imprisonment, 
[Amendment, approved April 16, 1880; Amendments 1880, 114 (Ban, ed. 880); 
took effect immediately. ] 

1145, Service of notice. 

Sve. 1145. Such notice must be served upon the plaintiff, his agent or 
attorney, one day at least before the hearing of the application, 
1148. Examination before judge. 

Sxo. 1146. At the time and place specified in the notice, such person muat ba 
taken before such judge, who must examine him under onth concerning his 
estate and property and effects, and the disposal thereof, and his ability to pay 
tho judgment for which he is committed; and such judge may also hear any other 
legal and pertinent evidence that may be produced by the debtor or the creditor, 
1147. Interrogatories may be in writing. 

Seo, 1147, The plaintiff in the action may, upon such examination, propose 
to the prisoner any interrogatories pertinent to the inquiry, and they must, if 
required by him, be proposed and answered in writing, and the answer must ba 
f#igned and sworn to by the prisoner. 

1148, Oath to be administered. 

Swo. 1148. If, upon the examination, the judge is satisfied that the prisoner 
is entitled to his discharge, ho must administer to him the following oath, to 
wit; “I, ————, do solemnly swear that I have not any estate, roal or pore 
sonal, to the amount of fifty dollars, except such as is by law exempted from 
being taken in execution; and that I have not any other estate now conveyed 
or concealed, or in any way disposed of, with design to secure the same to my 
uso, or to hinder, delay, or defraud my creditors: so help me God.”” 

49. Order of discharge. 

Sx. 1149. After administering the oath, the judge must issue an order that 
the prisoner be discharged from custody, and the officer, upon the service of 
such order, must discharge the prisoner forthwith, if he be imprisoned for no 
other ee 


order.—This onler yrs of ® court other than that in which brine 
2 h 


Sere CT wigpest ‘order made after tinal ment was obtained; W. #. & On vt. Ani 
tnunts" Sect Boy althougheantarva ky the juice 9 Cal. 08, 
1150. If not discharged, prisoner may again apply. 

Sze. 1160. If such judge does not discharge the prisoner, he may apply for 
his discharge at the end of every succeeding ten days, in the same manner is, 
aboro provided, and the same proceedings must thereupon be bad. 
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‘52. Judgment remains in force. 

Sec. 1152. The judgment against any prisoner who is discharged remains in 
full force against any estate which may then or at any time afterward | 
filtajsind the-plaisiim cay ‘aks oul a now exeontion/againat fia good eet ean 
of the prisoner, in like manner as if he had never been committed. 


1053. Plaintif’ may order discharge of prisoner—No second arrest. 

So, 1153. The plaintiff in the action may at any time order the prisoner to 
be discharged, and he is not thereafter liable to imprisonment for the same 
cause of action, 

154. Plaintiff’ to adoance funds for support of prisoner, 

Sxc. 1154. Whenever a person is committed to jail on an execution issued on 
8 judgment recovered in a civil action, the creditor, his agent or attorney, must 
ndvance to the jailer, on such commitment, sufficient money for the support of 
the prisoner for one week, and must make the like advance for every successive 
week of his imprisonment; and in case of failure to do so, the jailer must forth- 
with discharge such prisoner from custody, and such discharge has the same 
effect as if made by order of the creditor. 


ete ae Seo, note. se discharge the prisoner. The. trast. 
to pay snalatenance docs not per if if he likea: he Pr a Cal SOT 


CHAPTER IV. 
SUMMARY PROCEEDINGS FOR OBTAINING POSSESSION OF REAL PROPERTY 


IN CERTAIN CASES. 
159. Forcible entry defined. 

So, 1159. Every person is guilty of a forcible entry who either: 
+1. By breaking open doors, windows, or other parts of a house, or by any 
Kind of violence or circumstance of terror enters upon or into any real prop- 
erty; or, 

2. Who, after entering peaceably upon real Property, turns out by force, 
threats, or menacing cond: 


805, p. 768, hapter, ul Toomer dpe fs 
Tating to foroible eatries, forcible detainers, this ood 1, 1873: Hematreet w, Wier 
and unlawfol detainers, is drawn e tle cannot be tried im those 

365-0, 768, and also Stata, 186: Hollie, 60 Td. 509; Me 
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ing; in fact, this remody is oxclasive, he cannot 
: Cannvan ¥. Gray, Ot Cal. 5, 
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him, without permission of his landlord; but in case of tenancy at will, it must 
first be terminated by notice, as proscribed in the Civil Code, 

2. Where he continues in possession, in person or by subtenanta, without 
permission of his landlord, after default in the payment of rent, pursuant to 
tho lease or agreement under which the property is held, and three days’ notice, 
in writing, requiring ita payment, stating the amount which is due, or posses- 
sion of the property, shall have been served upon him; and if there be a sub- 
tenant in actual occupation of the premises, also upon subtenant. Such notice 
may be served at any time within one year after the rent becomes due, In all 
cases of tenancy upon agricultural lands, where the tenant has held over and 
retained possession for more than sixty days after the expiration of his term, 
without any demand of possession or notice to quit by the landlord, he shail 
be deemed to be holding by permission of the landlord, and shall be entitled 
to hold, under the terms of the lease, for another full year, and shall not be 
deemed guilty of an unlawful detainer during said year, and such holding over 
for the period aforesaid shall be taken and construed as a consent, on the part 
of 4 tenant, to hold for another year, 

3. When he continues in possession, in person or by subtenants, after a 
neglect or a failure to perform other conditions or covenants of the lease, or 
ngreement under which the property is held, than the one for the payment of 
rent, and three days’ notice, in writing, requiring the performance of such con- 
ditions or covenants, or the possession of the property, shall have been served 
upon him; and if there be a subtenant in actual occupation of the premises, 
also upon such subtenant. Within three days after the service of the notice, 
the tenant or any subtenant in actual oceupation of the premises, or any mort- 
gugee of the term, or other person interested in the continuance, may perform 
the conditions or covenants of the lease, or pay the stipulated rent, as the ease 
may be, and thereby save the lease from forfeiture; provided, if the covenants 
and conditions of lease, violated by the lessee, cannot afterward be performed, 
then no notice, as last prescribed herein, need be given to said lessee or his 
subtenant demanding the performance of the violated covenant or conditions 
of the lease. A tenant may take proceedings similar to those prescribed in this 
chapter to obtain possession of the premises let to an under-tenant, in case of 
his unlawful detention of the premises underlet to him. [Amendment, approved 
poe 1, 1878; Amendments 1877-8, 106; look effect from passage.) 

juestions of, —Th 
een Reet scenes mee erat Sane 
be made a question; but only to cal coaeek hn Cake anaes ‘olf, #0 Td." 
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the latter, and pot him on the proof of his After such notice bas heen served, anil the 
rovervionay estate, To such a casa the sum- period specified Ly auch notice hae expire, bat 
mary rom afforded by the statate in qaes- ‘not before, the landlord Tay re-enter, Gr pro- 
‘tion was not intended to apply: Meany v. Cotser, ceed according to law to recover possession: 
20,Cal. 1705 see also sec. 1 , in note, Id., veo, 700. Whenever the right of re-entry 

tnciple gtablabed | in Tewksbury v. ia given to a grantor or lesor in any grant or 

hat ao tenant may, fn lose, or otherwise, such reertry may 
certain can de dispute his landlord's title with- wt any timo after the right has acurued, uj 
out first delivering possession of the demisal threo days’ notice, as provided ia sections I, ‘aL 
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MeOreary ¥. Maratow, 56 Cal. 403. 
Notice.—The time during which defendant Cow. 448; 
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¥. Armatrong, 4 Cal. 208; Hackett, 
WIN Tat, ihe fact that tie ere ipracetee 
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two eka, not rule: Rogera 
rl eae a Pager heme Py, Sa 
Beat of rent ‘for "the precoding month Gabd 3 Non, 
wafficiantly described tho saath covenants.—The statutory 
Newman v. Bind, 00 1d, 372. ied, Under ‘thin aa 
Tenant at wilt i entitled to a notice of three days’ notice, in to 
soy days terminating his estate, and then to 
Bisco ay note Sane Bt jon: A 
, HL Cal, 181. So leo, under 
tin iy pra section, Martin v. Splicalo, 56 


La galef reeery, reserved in # loase, reqt 
that’ the thros days’ notice must be 4 Area of fp inkeaitag snder Nota. 
hefore these sun eet can becom-  Judgment—The eection must be 
pa Smith v. . cou! 


inn partial ere the Iandlon, be cannot ater givetriple dan 
claim a forfeiture for non-payment of rent nc» the tenantas [dung v. Fiteh, 57 
G2. Service of notice. 

Suc. 1162. The notices required by the preceding section may be served, 
either: 

1. By delivering a copy to the tenant personally; or, 

2. If he be absent from his place of residence, and from his usual place of 
business, by leaving a copy with some person of suitable age and discretion at 
either place, and sending a copy through the mail addressed to the tenant, at 
his place of residence; or, 

8. If such place of residence and business cannot be ascertained, or a person 
of suitable age or discretion there cannot be found, then by affixing a copy in 
@ conspicuous place on the property, and also delivering a copy to a person 
there residing, if such person can be found; and also sending a copy through 
the mail addressed to the tenant at the place where the property is situated, 
Service upen a subtenant may be made in the same manner. [Amendment, 
approved March 24, 1874; Amendments 1873-4, 347; look effect July 1, 1874.) 
1163, Jurixdiotion of superior courts and justices’ courts. 

Sno. 1168. Tho superior court of the county in which the property, or some 
part of it, is wituated, shall have jurisdiction of proceedings under this chapter; 
Provided, that justices’ courts, within their respective townships or cities, or 
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brought, a failure 
the stato will not be a fatal defect. 
complaint suificiently shows an actual: 
4 able possession in plalatiff, it will be: 
At seems that a count for forcible entry and without the use of the word ‘*actual;" bat it is 
detainor, under sections 1159 and 1160, cannot better to use the statutory term: More v, 
be joined in the same action with acount under Valle, 28 Id. 170. 
sootion L161: See sec, 427. In the one cane the + Sees, 426, note, 1174. 
forci or withholding is the gi ne ~ tine : Secs. 472, 473, and notes, 
for the 


5 Abbreviations and numerals: See, 186, 
276; but sco Shelby v. Hous-  Werification: Secs. 446. 


v. Shafer, 46 l = 1175, 
fon, 38 Id. 419. And it would scem that a Parties: Secs. 1159, note, 1104, 1165, 
1167. Summons, form, and service of. 

Spc, 1167. Tho summons must state the partios to the proceeding, the court 
in which the same is brought, the nature of the action in concise terms, and 
the relief sought, and also the return-day, and must notify the defendant to 
Appear and answer within the time designated, or that the relief sought will 
betakenagainsthim. The summons must be directed to the defendant, and be 
served at least two days before the return-day dosignated therein, and must be 
served and returned in the same manner as summons in civil actions is served 
and returned. Upon the return of any summons issued under this chapter, 
where the same has not, for any reason, been served, or not served in time, the 
plaintiff may have anew summons issued, the same as if no previous summons 
had been issued. [Amendment, approved March 9, 1880; Amendments 1880, 8 
(Ban, ed. 21); took effect immediately.) 

68. Arrest, 

Sune. 1168. If the complaint presented establishes, to the satisfaction of the 
judge or justice, fraud, force, or violence, in the entry or detainer, and that 
the possession held is unlawful, he may make an order for the arrest of the 
defendant. [Amendment, approved March 9, 1880; Amendments 1880, 9 (Han, 
ed, 22); took affeot iovmediately. | 
1169, Judgment by default. 

Sec. 1169. If, at the time appointed, the defendant do not appear and 
defend, the court must enter his default and render judgment in favor of the 
plaintiff as prayed for in the complaint. 
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Dle entry or a forcible or unlawful detainer, and other than the offense charged. 
in the complaint, the judge must order that such complaint be forthwith 
amended to conform to such proofs; such amendment must be made without 
any imposition of terms. No continuance shall be permitted upon account of 
such amendment unless the defendant, by affidavit filed, shows to the satisfac- 
tion of the court good cause therefor. (Amendment, approved March 12, 1885; 
Statutes and Amendments 1885, 102.) 


1174. Verdict and judgment. 

Sxc, 1174. If, upon the trial, the verdict of the jury, or, if the ease bo tried 
without a jury, the finding of the court, be in favor of the plaintiff and against 
the defendant, judgment shall be entered for the restitution of the premines; 
and if the proceeding be for an unlawful detainer after neglect or failure to 
perform the conditions or covenants of the lease or agreement under which the 
property is held, or after default in the payment of rent, the judgment shall 
also declare the forfeiture of such lease or agreement, The jury, or the court, 
if the proceeding be tried without a jury, shall also nasesa the damages occa- 
sioned to the plaintiff by any forcible entry, or by any forcible or unlawful 
detainer, alleged in the complaint, and proved on the trial, and find the amount 
of any rent due, if the alleged unlawful detainer be after default in the pay- 
ment of rent, and the judgment shall be rendered against the defendant guilty 
of the forcible entry, or forcible or unlawful detainer, for three times the 
amount of the damages thus assessed, and of the rent found due. When the 
proceeding is for an unlawful detainer after default in the payment of rent, and 
the leaso or agreement under which the rent is payable has not by its terms 
expired, execution upon the judgment shall not be issued until the expiration 
of five days after the entry of the judgment, within which time the tenant, or 
any subtenant, or any mortgagee of the term, or other party interested in ita 
continuance, may pay into court, for the landlord, the amount found due ag 
rent, with interest thereon, and the amount of the damages found by tho jury 
or the court for the unlawfal detainer, and the costs of the proceeding, and 
thereupon the judgment shall be satisfied and the tenant be restored to his 
estate; but if payment, as here provided, be not made within the five days, the 
judgment may be énforced for its full amount, and for the possession of the 
premises. In all other cases the judgment may be enforced immediately, 
[Amendment, epproved March 24, 1874; Amendments 1878-4, 349; took effect July 
1, 1874.) 
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TITLE IV. 
OF THE ENFORCEMENT OF LIENS. 
Cuaprn I. Lrews x Gewerat... 22.6.6 ss se cece eae 


Of. Cenrars Lress ror Sanantes axp WacEes. 


CHAPTER I. 
LIENS IN GENERAL, 
120. Definition of lien, 
Suc. 1180, A lien is a charge imposed upon specific property, by which it is 
made security for the performance of an act, 
Lien defined —Compare this definition with section 2572, Civil Code, 


CHAPTER IL. 
LIENS OF MECHANICS AND OTHERS UPON REAL PROPERTY. 
1183, Mechanics’ lien, upon what, 

Sxo, 11838, Mechanics, material-men, contractors, subcontractors, artisans, 
architects, machinists, builders, miners, and all persons and laborers of every 
class, performing labor upon or furnishing materials to be used in the constrac- 
tion, alteration, or repair, cither in whole or in part, of any building, wharf, 
bridge, ditch, flume, aqueduct, tunnel, fence, machinery, rmilroad, wagon-road, 
or other structure, shall have a lien upon the property upon which they have 
bestowed labor or furnished materials, for the value of such labor done and 
materials furnished, whether at the instance of the owner, or of any other per- 
fon acting by his authority, or under him, as contractor or otherwise; and any 
person who performs labor in any mining claim or claims has a lien upon the 
sane, and the works owned and used by the owners for reducing the ores from 
such mining claim or claims, for the work or labor done, or materials furnished 
by each respectively, whether done or furnished at the instance of the owner of 
the building or other improvement, or his agent, and every contractor, sub- 
contmetor, architect, builder, or other person having charge of any mining, or 
of the construction, alteration, or repair, either in whole or in part, of any 
building or other improvement as aforesaid, shall be held to be the agent of the 
owner for purposes of this chapter. In caseof a contract for the work, betwoon 
the owner and his contractor, the Hen shall extend to the entire contmet prico, 
and such contract shall operate as a lien in favor of all persons, except the con- 
tractor, to the extent of the whole contmet price; and after all such liens are 
satisfied, then ag a lien for any balance of the contract price in favor of the con- 
tractor. All such contracts shall be in writing when the amount agreed to be 
paid thereunder exceeds one thousand dollars, and shall be aubseribed hy the 
parties thereto, and shall, before the work is commenced, be filed in the office 
of the county recorder of the county, or city and county, where the property is 
sitnated, who shall receive one dollar for such filing; otherwise they shall be 
wholly void, and no recovery shall be had thereon by either party thereto; and 
in such case, the labor done and materials furnished by all persons aforesaid, 
except the contractor, shall be deemed to have been done and furnished at the 
personal instance of the owner, and they shall have a lien for the value thereof, 
[dmendment, approved March 18, 1885; Statutes and Amendments 1835, 143.) 
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ble to such liens, notwithstanding the contractor to whom it was paid may 
thereafter abandon his contract, or be or become indebted to the owner in any 
amonnt, for damages or otherwise, for non-performance of his contract or other- 
wise. As to all lions, except that of the contmetor, the whole contract price 
shall be payable in monoy, and shall not be diminished by any prior or subse~ 
quent indebtedness, offset, or counter-claim in favor of the owner and against 
the contractor; no alteration of any such contract shall affect any lien acquired 
under the provisions of this chapter. All such contract and alterations thereof 
as do not conform substantially to the provisions of this section, shall be 
wholly void, and no recovery shall be had thereon by either party thereto; and 
in such case the labor done and materials furnished by all persons, except the 
contractor, shall be deemed to have been done and furnished at the personal 
instance of the owner, and they shall have a lien for the value thereof. Any of 
the persons mentioned in section eleven hundred and eighty-three, except the 
contractor, may, at any time, give to the owner a written notice that they have 
performed labor or furnished materials, or both, to the contractor, or other per- 
son acting by authority of the owner, or that they have agreed to do so, stating 
in general terms the kind of labor and materials, and the name of the person to 
orfor whom the same was done or furnished, or both, and the amount in value, 
as near as may be, of that already done or furnished, or both, and of the whole 
agreed to be done or furnished, or both. Such notice may be given by deliver- 
ing the same to the owner personally, or by leaving it at his residence or place 
of business, with some person in charge; or by delivering it to his architects, or ~ 
by leaving it at their residence or place of business, with some person in charge; 
or by posting it in a conspicuous place upon the mining claim, building, wharf, 
bridge, ditch, flume, aqueduct, tunnel, fence, machinery, railroad, wagon-road, 
or other structure. No such notice shall be invalid by reason of any defect of 
form; provided it is sufficient to inform the owner of the substantin! matters 
herein provided for, Upon such notice being given, it shall be the duty of the 
owner to, and he shall, withhold from his contractor, or from any other person 
acting under such owner, and to whom by said notice the said labor or materials, 
or both, have been furnished or agreed to be furnished, all money due or that 
may become due to such contmetor, or other person, or sufficient of such money 
to answer such claim and any lien that may be filed therefor, for record, under 
this chapter, including costs and counsel feos provided for in this chapter, until 
such notice is by writing withdrwn; and all money paid thereafter by the 
owner to the contractor, or such other person, while such notice is in force, 
shall, for the purposes of all liens of all persons, except that of the contractor, 
be deemed a payment prior to the time the same was due within the meaning of 
and subject to the provisions of this section. [dAmendment, approved March 18, 
1885; Statutes and Amendments 1885, 144] 


1185. What intercet in land subject to lien. 

See. 1185. The land upon which any building, improvement, or structure is 
constructed, toyether with a convenient space about the same, or #0 much as 
may be required for the convenient use and occupation thereof, to be determined 
hy the court on rendering judgment, is also subject to the lien, if, at the com- 
mencement of the work, or of the furnishing of the materials for the same, the 
land belonged to the person who caused said building, improvement, or struc 
ture to be constructed, altered, or repaired, but if such person owned leas than 
a fee-simple estate in such land, then only his interest therein is subject to such 
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the expiration of such credit; but no lien continues in force for a | 


support d alt 

vium @. & 8, M, by whom he was employed is int to 

290, require the statement of a more fact, and not 
Action must be brought within ninety of a conclusion of law: McDonald vy. Backus, 

days, notwithstanding the insolvency of the 262, 

debtor: Bradford v. j, 63 Cal, 122. 

daya—Where a claim was filed on 

May 6, 1856, and suit waa not commenced to 

enforce the lien until January 26, 1857, it was 

held that the time fixed by statute had expired ii 

hefore the commencement of the suit. Asto he should ly early 

when suit is ‘‘commenced:" See. 405; Green and not just as the plaintiff is aieek asking 


y. Jackson W, Co., 10 Cal. ‘374. i it: Hocker v. Kelley, Id. 1 
Parties.—A decree for sale in the enforce- be commen: oto. 
ment of n mechanic's lien has the same or no pelea ioe a claimant from auing also in 
a 


ter effect upon the rights under recorded action; Sec. 1107, He =e 

da of parchasera and incambrancers, prior unite a cause of action for work and mi 
to the commencement of suit, than a similar furnished a contractor with a cause of action 
decree sold uy upon Se foreclosure of Lary geen materials Serato St no 
mortgage: Sec, 726, note. If auch purchasers e owner: Quate y. Moon, AT9, 
or incumbrancers are not made parties, they generally: Secs. 426, note, 
are in no respect bound by the decree or pro: 1198. - 
ste thereunder: Whi y. Higgins, 10 Answer: Secs,437, note, 1198, 


91. Jinproving highways. ft 

Sec. 1191. Any person who, at the request of the owner of any lot in any 
incorporated city or town, gmdes, fills in, or otherwise improves tho same, or 
the street or sidewalk in front of or adjoining the same, has a lien upon such 
Jot for his work done and materials furnished. [Amendment, approved March 
18, 1885; Statutes and Amendments 1885, 144.] 

1 igi ition read as follows: time for ‘ing in ‘than under the 

“ita GL. ‘It ervicecf tammmone be siede formar ratutosigoe suormoun wil ‘aly ei 
ef publication, the time Lo eepictin where mence to run from the expiration of of 
the defendant reaides ont of or is absent from Eee and in case dant was absent 
‘the state, or for any other canse cannot be mt the atate, he would reaper atin! 
sorved personally, neod be but once & week for ition of time of publication within which 
four sncoemive weeks,” to his answer: Seo note to sec. 412 The 

And to this seotion the code commissioners statute of 1807-3 provided that ‘the time for 
wrote: answering should expire when the publication 

“It would appear that by this section the wna complete,’ * 

1192. Improvement held constructed at instance of oroner, 

Sro. 1192. Every building or other improvement mentioned in section 
eloven hundred and eighty-three of this code, constructed upon any lands with 
the knowledge of the owner, or the person having or claiming any interest 
therein, shall be held to have been constructed at the instance of such owner or 
person having or claiming any interest therein, and the interest owned or claimed 
shall be subject to any lien filed in aceordance with the provisions of this chap- 
ter, unless such owner or person having or claiming an interest therein shall, 
within three days after he shall have obtained knowledge of the construction, 
alteration, or repair, or the intended construction, alteration, or repair, give 
notice that he will not be responsible for the same, by posting a notice in writ- 
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closure of mortgages. [Amendment, approved Marck 18, 1885; Statutes and 
Amendments 1885, 145.) 


—Ia the amended section the sid Cs the [ian fag ate 
settle Ail por vedi thn hg oie trator gees Siig Ben dsteve ta 
rene of in the act 0 is in an 
cere and subcontractors; 2. The eaby tion natin 
contractors; 3. ‘The con! 
‘There is nothing in 
the mechanic wi 


sualify arudld nos eprly IC simarot Vise hae 
workmen Bee he contracts before « mort- 
tel by the owner, and some 
Sicwardlss fr for the firat would have the prior- =) n00 sec, 1192, ante, 
1195, Consolidating actione—Costs, 

Sec. 1195. Any number of persons claiming liens may join in the same 
action, and when separate actions are commenced, the court may consolidate 
them. The court must also allow, asa part of the costs, the money paid for filing 
and recording the lien, and reasonable attorneys’ fees in the superior and 
supreme courts, such costs and attornoys' fees to be allowed to each lien claim- 
ant whose lien is established, whother -he be plaintiff or defendant, or whether 
they all join in Gne action or separate actions are consolidated. [Amendment, 
approved March 18, 1885; Statutes and Amendments 1885, 146.] 

Lien-men joining in action: See appli- for want ot Serna ampere Treckee 
Gaur Parkery Saroge Mina Con Oli Sik “Aouon, wha vues Ge 
evans vecal Hesston: fola’ta's tut 1a the _nooreciosury ofa as wall Une debe fac lee 
United States circuit court, if either one of the the lien was reaiint is payable: Harmon v, 
original tien-holders could not maintain the Ashmead, 60 Cal, 
action i that court the bill must be dismissed 
1196. Materials furnished, when exempt from execution. 

Sxo. 1196. Whenever materials shall have been furnished for use in the con- 
struction, alteration, or repair of any building or other improvement, such 
materials shall not be subject to attachment, execution, or other legal process, 
to enforce any debt due by the purchaser of such materials, except a debt due 
for the purchase money thereof, so long as in good faith the same are about fo 
be applied to the construction, alteration, or repair of such building, mining- 
claim, or other improvement. (Amendment, approved March 30, 1874; Amend- 
ments 1878-4, 412; took effect sixtieth day after passage.) 

1197. Lien not fo impair right to personal action. 

Sec. 1197, Nothing contained in this chapter shall be construed to impair or 
affect the right of any person to whom any debt may be due for work done, or 
imaterials furnished, to maintain a personal action to recover such debt against 
the person liable therefor. [Amendment, approved March 24, 1874; Amendments 
1873-4, 351; took fect July 1, 1874.) 

1198. Rules of 

Seo. 1198. Except an otherwise provided in this chapter, the provisions of 
Part Il. of this code are applicable to and constitute the rules of practice in 
the proceedings mentioned in this chapter. 

See ante, secs. 307 et seq, 

1199, Neto trials and appeals. 

Sxo. 1199, The provisions of Part II. of this code, relative to new trials and 
appeals, except in so fayas they are inconsistent with the provisions of this 
chapter, apply to the proceedings mentioned in this chapter. 

‘See date, secs. 056 ot seq.; and secs. 036 et xq. 
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 Tecbiliy. £0 comply. lik’ order 
Inability to a 

‘ttn fer oon 
Shas be betlndeiecned stl be 
previona order commanding. Bim ts yay 


Service of copy of the order which the 
refuses to obey need not be had on him 
was in court when it was male: Sx prerte Cote 


3 and a delivery ye 
ie 
the order: Ex parte Cottrell, 50 1d. 417; 
Id, 420, A husband who lives 


equity to pay her a certal 

hor support and that of hee infant child, {s nob 

failtyof contempt for not paying the eum if 
6 is unable ee it, and has not voluntaril 

rented the di for the purpose of avoid- 


ent. He himself from 
‘showing that bois unable to 
inability hae 


crea! 


cb penal pobate., tame ong olad io ea 
created by his own act: Galland v, Gal- ished for contempt it 
money over to the receiver, 
injunction, made by officer of the court nor a Party the insoly= 
acounty judgo under section 525, is the same ency proceedings: Ex parte Holi, 59 Cal. 
as if lo by the district conrt, and the in- 405. 
junction is subject to be controlled, modified, or — Disobeying order of referes—Whe 
iseols istri Judge, ‘the same as if defendant cited ander au order of exnuinal 
14, Borland Resieoes or venting: in eocatoatons 
re 1 ie is 
guilty a cnt mapt of courts 2x parte Kell, 
apt : . 
v, County Judge, 27 Id. 152. ~ er threatening and tnsulting let- 
Jw yg pe cannot ters to aad sary eee 
court: In re Tyler, 64 Cal. 434. 
Extradition of 


O'Neil, 47 Cal. 109; Bx parte 
403; Brown ¥. Moore, 61 1a, 482. 


In re Robb, 9 Sav, 868, 


1210. Ke-entry on property after eviction, when a contempt, 

Sxc. 1210. Every person dispossessed or ejected from or out of any real 
property, by the judgment or process of any court of competent jurisdiction, 
and who, not having right so to do, re-enters into or upon, or takes possession 
of, any such real property, or induces or procures any person not having right 
80 to do, or aids or abets him therein, is guilty of a contempt of the court by 
which such judgment was rendered, or from which such process issued. Upon 
a conviction for such contempt, the court or justice of the peace must immedi- 
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1214. Sheriff to arrest and detain person tentil discharged. — 

Sec, 1214. Upon exeenting the warrant of attachment, the sheriff must keep 
the person in custody, bring him before the court or judge, and detain him 
until an order be made in the premises, unless the person arrested entitlé him- 
self to be discharged, as provided in the next section, » 


1215. Bail-bond, form and conditions of, 

Sxo. 1215, When a direction to let the person arrested to bail is contained 
in tho warrant of attachment, or indorsed thereon, he must be discharged from 
the arrest, upon executing and delivering to the officer, at any time before the 
yeturn-day of the warrant, a written undertaking, with two sufficient sureties, 
to the effect that the persdn arrested will appear on the return of the warrant 
and abide the order of the court or judge thereupon; or they will pay, as may 
be directed, the sum specified in the warrant. 

1216. Officer must return warrant and undertaking, if any. 

Seo. 1216. The officer must return the warrant of arrest and undertalang, if 
any, received by him from the person arrested, by the return-day specified therein. 
1217, Hearing. 

Sxe. 1217, When the person arrested has been brought up or appeared, the 
court or judge must proceed to investigate the charge, and must hear any 
answer which the person arrested may make to the same, and may examine 
witnesses for or against him, for which an adjournment may be had from time 
to time, if necessary. 

1218, Jicdgment and penalty, if guilty. 
Sro, 1218. Upon the answer and evidence taken, the court or judgo must 


’ 


determine whether the person proceeded against is guilty of the contempt 
charged, and if it be adjudged that he is guilty of the contempt, a fine may be 
imposed on him not exceeding five hundred dollars, or he may be imprisoned 
not exceeding five days, or both. 


Punishment. — tery Cha pres An itwill bo ier 
Sane, andl tay echo OC pastamnts sean tu tne i Son aes 


committed until the fine be dr Ain parte 
Crittenden, 2 Cal, 634. 


. mode of enfore- 

{og obedience to the order ax 
cole must be followed: Joduaon vy. Sy 

Ct, 68 Ll, 5783 Galland x. Galland, 44 1d, 475, corpus 

‘Tho punishment therein prescribed alone can be nevertheless Sellcted by eae 

he resorted to, it seems: Johnson ¥, Superior vy. Superior C¥., 12 Pac. C. 


1219, If contempt ia omission to perform any act, imprisonment until performance, 

Sxo. 1219. When the contempt consists in the omission to perform an act 
which is yet in the power of the person to perform, he may be imprisoned until 
he have performed it, and in that caso the act must be specified in the warrant 
of commitment. 

uae he have performed it—Whuwre the the commitment should have stated that the 

tempt was hy a witness in pia ee 
mor, Io a court held that when the 
anit abated aw 
1 Be atating them; that he Teh 
the facts were therwa| 


Be A commitment for crea refer 

18 Witness By te geto fery;7aeee hold bet 

Sapeee rroer edn: Gemlaitensakpheteer fie) 3300; wat Sag Sr poe oe 
rom suc notes; 

Suantioce ware leptonic 3 Tn such « cave 
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» and in 
surrender must be 


not to be 


trustees have the power to surrender the fran- 
chive of a co after its debts are paid; 
should do so without having made qi 
ition of ita ,, there being no 
lors or creditors, the personal 
‘of the corporation would veat in the stator 
Kents Com, 386; Angell & Ames on Corp., seo. 
» 1228. Application, what to contain. 

Src, 1228, The application must be in writing, and must set forth: 

1, That at a meeting of the stockholders or members called for that purpose, 
the dissolution of the corporation was resolved upon by a two-third vote of all 
the stockholders or members; 

2, That all claims and demands against the corporation have been satisfied 
and discharged. 

1229. Application, how signed and verified. 

Sec, 1229. The application must be signed by» majority of the board of true 
tees, directors, or other officers having the management of the affairs of the cor- 
poration, and must be verified in the same manneras a complaint in a civil action. 
1230. Filing application and publication of notice, 

Swe. 1230, If the court is satisfied that the application is in conformity-with 
this title, a judge thereof must order it to be filed with the clerk, and that the 
clerk give not less than thirty nor more than fifty days’ notice of the applica- 
tion, by publication in some newspaper published in the county; and if thers 
are none such, then by advertisements posted up in three of the principal public 
places in the county. [Amendment approved April 16, 1880; Amendments 1880, 
109 (Ban, ed. 309); took effect immediately.] 

1231. Objections may be jiled, 

Seo, 1231. At any time before the expiration of the time of publication any 
person may file his objections to the application. 
1232, Hearing of application, 

Suc. 1282, After the time of publication has oxpired the court may, upon 
five days’ notice to the persons who have filed objections, or without further 
notice, if no objections have been filed, proceed to hear and determine the 
application, and if all the statements therein made are shown to be true, must 
declare the corporation dissolved. (Amendment, approved February, 25, 1878; 
Amendments 1877-8, 108; took effect from passage.) 

1233. Judgment roll and appeals, 

Szc. 1233. The application, notices, and proof of publication, objections (if 
there be any), and declaration of dissolution, constitute the judgment roll; and 
from the judgment an appeal may be taken, as from other judgments of the 
superior courts. [Amendment, approved April 16, 1880; Amendments 1880, 109 
(Ban. ed, 809); ithaca 
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above awh en egy ¥. Colton Ly 
Set at Cnn oA whose 
tsa. ‘Description of property.—Suf- Jura 
setae itty of Property y aba 
aad TEoe Asoaann 
Step 385; 8, C., 3 Id, 43, 
Lf two corporations each start proceed. 
the same 


demnation of the same land, and wee 
‘becomes @ party to the action brought by the 


public use for which it is sought, and a reference to the complaint for deserip- 
tions of the respective parcels, and a notice to the defendants to appear and 
show cause why the property described should not be condemed as prayed for 
in the complaint. In all other particulars it must be in the form of a summons 
in civil actions, and must be served in like manner. 


1246. Who may defend—What the answer may show. 

Seo. 1246. All persons in occupation of, or haying or claiming on interest 
in any of the property described in the complaint, or in the damages for the 
taking thereof, though not named, may appear, plead, and defend, each in 
respect to his own property or interest, or that claimed by him, in like manner 
ns if named in the complaint. 


Partios.—Whore the citation was by notice, Arcane Sec, 1014. 
instead of summons, ee a ees law, it 
was held that aj ved notice: See aint Beces 437-442. Ts erdes Son pS 
sees. 406, 416; Kimball v. oe liebe |, the district court exercises a limited 
38. In taking land for a publlo high i 
who hos but an Koga i atere th 


it a necomary party: Hidden rigment nought 
Bug * mat, = rd eres rhe B. Cos, 47 Cal, 683; nud 
seo aoc, 1247, 
1247. Court to have jurisdiction to regulate mode of making crossings or af enjoy- 
ing @ common use. 

Sxo. 1247. The court shall have power: 

1. To regulate and determine the place and manner of moking connections 
and crossings, or of enjoying the common use mentioned in the difth subdi- 
vision of section twelve hundred and forty; 

2. To hear and determine all adverse or conflicting claims to the property 
sought to be condemned, and to the damages therefor; 

8. To determine the respective rights of in parties seeking condemna- 
tion of the same property. 


1248. Court or jury to assess damages. 

See, 1248. The court, jury, or referee must hear such legal testimony as may 
bo offered by any of the parties to the proceedings, and thereupon must nscer- 
tain and assess: 

1. The value of the property sought to be condemned, and all improvements 
thereon pertaining to the realty, and of each and every separate estate or inter 
ext therein; if it consists of different parcels, the value of each parcel and each 
estate or interest therein shall be separately assessed; 

2, If the property sought to be condemned constitutes only a part of » laxger 
parcel, the damages which will accrue to the portion not sought to be con- 
demned, by reason of its severance from the portion sought to be condemned, 
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1249. Date with respect to which compensation shall be asseaved, and measure thereof, 
Seo. 1249. For-the purpose of assessing compensation and damages, the 
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Indgment of SmageyE po vafter payment of the dumnges assessed ye 
must not be in Ea Sonat pee Coy. Briclwetl, 2 
ese ato reer = ere | Bl (Onde Orpentan fy Cx 
1254. Putting plaintiff’ in possession, < 

Src. 1254. Atany time after trial and judgment entered or pending an appeal 
from the judgment to the supreme court, whenever the plaintiff shall have paid 
into court, for the defendant, the full amount of the judgment, and such fur- 
ther sum as may be required by the court as « fund to pay any further damages 
and costa that may be recovered in said proceeding, as well as all damages that 
may be sustained by the defendant, if, for any cause, the property shall not ba 
finally taken for public use, the superior court in which the proceeding waa 
tried may, upon notice of not less than ten days, authorize the plaintiff, if 
already in possession, to continue therein, and if not, then to take possession 
of and use the property during the pendency of and until the final conclusion 
of the litigation, and may, if necessary, stay all actions and proceedings against 
the plaintiff on account thereof. The defendant, who is entitled to the money 
paid into court for him upon any judgment, shall be entitled to demand and 
receive the same at any time thereafter upon obtaining an order therefor from 
the court. It shall be the duty of the court, or a judge thereof, upon applicn- 
tion being made by such defendant, to order and direct that the money so paid 
into court for him be delivered to him upon his filing a satisfaction of the judg- 
ment, or upon his filing a receipt therefor, and.an abandonment of all defenses 
to the action or proceeding, except as to the amount of damages that he may 
‘be entitled to.in the event that a new trial shall be granted. A payment toa 
defendant, as aforesaid, shall be held to be an abandonment by such defendant 
of all defenses interposed by him, excepting his claim for greater compensation. 
In ascertaining the amount to be paid into court, the court shall take care that 
tho same be sufficient and adequate. The payment of the money into court, as 
hereinbefore provided for, shall not discharge the plaintiff from liability to keep 
the said fund full and without diminution; but such money shall be and remain, 
as to all accidents, defalcations, or other contingencies (as between the parties 
to the proceedings), at tho risk of the plaintiff, and shall so remain until the 
amount of the compensation or damages is finally settled by judicial determina- 
tion, and until the court awards the money, or such part thereof as shall bo 
determined upon, to the defendant, and until he is authorized or required by 
rule of court to take it. If, for any reason, the money shall at any time bo lost, 
or otherwise abstracted or withdrawn, through no fault of the defendant, the 
court shall require the plaintiff to make and keop the sum good at all times 
until the litigation is finally brought to an end, and until paid over or made 
payable to the defendant by order of court, as above provided, and until such 
time or times the county clerk shall be deemed to be the custodian of the money, 
and shall be liable to the plaintiff upon his official bond for the same, or any part 
thereof, in case it be for any reason lost or otherwise abstracted or withdmwn, 
The court may order the money to be deposited in the state treasury, and in 
such case it shall be the duty of the state treasurer to receive all such moneys, 
duly receipt for, and safely keep the same in a special fund, to be entered on his’ 
books as a condemnation fund for such purpose, and for such duty he shall be 
liable to the plaintiff upon his official bond. The state treasurer shall pay out 
such monoy so deposited in such manner and at such times as the court ora 
judge thereof may, by order or decree, direct, In all cases where a new trial 
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possession of the property sought to be condemned (if not already in possession) 
as provided in section twelve hundred and fifty-four, and devote the same 
to the public use in question; and no motion for new trial or appenl whall, after 
such payment and filing of such bond as aforesaid, in any manner retard the 
contemplated improvement. Any money which shall have been deposited, as 
provided in section twelve hundred and fifty-four, may be applied to the 
payment of the money asseased, and the remaindor, if any there be, shall be 
returned to the plaintiff, [Amendment, approved April 1,1878; Amendments 
1877-8, 109; took effect from passage. | : 

Appeals.-The supreme court has jurisdic. 59 Ti, 89. An order & motion to net 
tion to entertain an appeal in spocial cases, and aside a final ordee of is not 
@ proceeiling to condemn land for the use of a ay ble: C. 8. R Rev. SP. RR. 3 West 
milroad company is a special caso: 5. U. R. R. Rep. 2, 
Co. ¥. Galgiani, 49 Cal. 130; People v. Pfeiffer, 

1258. When title takes effect, and construction of. 

Seo. 1258. With relation to the acts passed at the present session of the 
legislature, this title must be construed in the aame manner as if this code had 
boen passed on the last day of this session, and from and after the time this 
code takes effect, all laws of this state in relation to the taking of private 
property for public uses are abolished, and all proceedings had in the exercise 
of the powers of eminent domain must conform to the provisions of this title. 
1259, When tille takes effect. 

Sro, 1259, ‘Title VII. of Part TIT. of the Code of Civil Procedure’of the 
state of California (this title) shall be in force and effect from and after tho 
fourth day of April, eighteen hundred and seventy-two. 

‘This and the remaining sections of this title were added by act of April 1, 1872. 

1260. Construction. 

Sec, 1260, From and after the time this title takes effect, it must be 
construed in the same manner as it would be were sections four and seventeen 
of this code in force and effect. 


1261. Pending proceedings not affected. 

Sxe. 1261. No proceeding to enforce the right of eminent domain commenced 
before this title takes effect is affected by the provisions of this title, 
1262. Rules of practice. 

See. 1262. Until the first day of January, eighteen hundred and seventy-three, 
at twelve o'clock noon, the provisions of sections twelve hundred and fifty-six 
and twelve hundred and fifty-seven of this title are suspended, and until then, 
except as otherwise provided in this title, the rules of pleading and practice in 
civil actions now in force in this state are applicable to the proceedings men- 
tioned in this title, and constitute the rules of pleading and practice therein. 

Sxo. 1263. Nothing in this code must be construed to abrogate or repeal 
any statute providing for the taking of property in any ofty or town for stroet 
purposes, 


TITLE VIII. 
OF ESCHEATED ESTATES. 
1269. Manner-of commencing proceedings relative to escheated estates, 
So. 1269, When the attornoy-general is informed that any real estate hax 
escheated to this stato, he must file an information in behalf of the state in 
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in all respects conducted na §f no previous sale had taken place, If sn offer of 
ten per cont moro in amount than that named in the report bo made to the 
court, in writing, by a responsible person, the court may in its discretion accept 
such offer, and confirm the sale to such person, or order a new sale, If it 
appears to the court that the bale was legally made, and fairly conducted, and 
that the sum bid is not disproportionate to the yalue of the property sold, and 
that a greater anm than ten per cent, exclusive of the expense of » new sale, 
cannot be obtained, or if the increased bid above mentioned be made and 
accepted by the court, the court must make an order, confirming the sale and 
directing the sheriff, in the name of the state, to execute to purchaser or pur- 
chasers a conveyance of said property sold; and said conveyance shall vest in 
the purchaser or purchasers all the right and title of the state therein; and the 
sheriff shall out of the proceeds of such sale pay the cost of said 

incurred on behalf of the state, including the expenses of making such sale, and 
also an attorney's fee, if additional counsel was employed in said proceedings, 
to be fixed by the court, not exceeding ten per cent on the amount of such sale, 
and the residue thereof shall be paid by said sheriff into the state treasury, 
[Amendment, approved March 2, 1881; Statutes and Amendments 1881, 11,} 


1272. Proceedings’ by persons claiming escheated estates, 

Sno. 1272. Within twenty years after judgment in any proceeding had under 
this title, a porson not a party or privy to such proceeding may filo 4 potition 
in the superior court of the county of Sacramento, showing his claim or right 
to the property or the proceeds thereof. A copy of such petition must be served 
‘on the attorney-general at least twenty days before the hearing of the petition, 
who must answer the same; and the court thereupon must try the issue as issues 
are tried in civil actions, and if it be determined that such person is entitled to 
the property, or the proceeds thereof, it must order the property, if it has not 
been gold, to be delivered to him, or if it hag been sold and the proceeds paid 
into the state treasury, then it must order the controller to draw his warrant on 
the treasury for the payment of the same, but without interest or cost to the 
state, a copy of which order, under the seal of the court, shall be a sufiicient 
voucher for drawing such warrant. All persons who fail to appear and file their 
petitions within the time limited are forever barred, saving, however, to infants, 
married women, and persons of unsound minds, or persons beyond the limits 
of the United States, the right to appear and file their petitions at any time 
within the time limited, or five years after their respective disabilities cease, 
| Amendment, approved April 16,1880; Amendments 1880, 110 (Ban. ed. 310); 
took effect imawdiately.] 


TITLE IX. 


OF CHANGE OF NAMES. 
1275. Jurisdiction. 

Sxo, 1275. Applications for change of names must be heard and determined 
by the superior courts. [Amendment, approved April 23, 1880; Amendmwnte 
1880, 117 (Ban, ed. 404); took effect immediately.) 

1276. Application for change of name, how made. 

Suc. 1276. All applications for change of namos must bo made to the superior 
court of the county where the person whose name is proposed to be changed 
resides, by petition signed by such person; and if such person iy under twenty- 
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Snc, 1281, Persons capable of contracting may submit to arbitration any 
controversy which might be the subject of a civil action between them, except 
4 question of title to real property in fee or for life. This qualification does 
not include questions relating merely to the partition or boundaries of real 


property, C 

Partners. —While it is true that one partner 
cannot bind his copartner by a submission of 
partaership matters to arbitration, such # sub- 
mission was held good as againat himeelf; Jones 
v. Bailey, 5 Cal. 345, 

Submiaston, effect of—A submimion of a 
cnuse to arbitration operates a4 a discontin- 
uance: Gunter ¥. Sanches, 1 Cal. 47; 18 Johns. 
22; 13 Wend. 293. This is otherwise of a ref- 
erence of a cause under section 638, antes Gun- i 
ter_x. Sanchez, ) Cal. 47. 

+ Seo “Partition,” infra, 

—Whero appellant atipulated in hia 
submission bond not to appeal from the award decree 
of thoarbitrators, the court hell that the a, 
ments of parties could not divest courts of law 
or equiiy of their proper jurisdiction: Muldrow 


" sfitlo th reali propecty-—Whiere tho partica 
ee 2 

might by their own act, taaafer real property, 
orexercise any act of ownership with reepect 
to it, they may refer any disputes concerning 


rer bdiis 
Hii 


ve 
it to the decision of arbitrators, who may onder ‘there are several separate and: 
the same acta to be done which the parties distinct submissions to arbitration, the coute 
thoniselves might do by agreement. ‘The atat- 
tite does not change the law in this respect: 
Blair v. veto Cal. 321; Cox v. Jagger, 

it where 


2 Cow. 638; Kyd on Awards, 61. But 
the subject-matter of an action was the reooy- trial, 
1282, Submission to arbitration to be in writing. 
Sxo, 1282. The submission to arbitration must be in writing, and may be to 
one Or more persons, 


1283, Submission may be entered as order of court. 

Sro, 1283. It may be stipulated in the submission that it be entered as an 
order of the superior court, for which purpose it must be filed with the clerk 
of the county where the parties, or one of them, reside. Tho clerk must there- 
upon enter in his register of actions a note of the submission with the names 
of the parties, the names of the arbitrators, the date of the submission when 
filed, and the time limited by the submission, if any, within which the award 
must be made, When so entered, the submission cannot be revoked without 
the consent of both parties. Tho arbitrators may be compelled by the court 
to make an award, and the award may be énforeed by the court in the samo 
manner asa judgment. If the submission is not made an order of the court, 
it may be revoked at any time before the award iamade, [Amendment, approved: 
April 15, 1880; Amendments 1880, 74 (Ban. ed. 269); fook effect immediately.] 


County court.-Under the original consti- a4 a common-law arbitration: Wilikanes v. 
tution, the a cuurt held that the county Malton, 9 Cal. 145. 
court had no jurisdiction, and could render no — Entry A ahcaecracay clerk wast in the 
judgment court jurisdiction now, see first place be authorized by the to 
aco 85, and the submission wasnot make a note in his register, and in secoud 
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act aside u] 
If the pest 


Hua 


hen such proviso —- to all the matters 
mibmitted, and operates to render the submis- 
sion ‘conditional, gad ¢ ‘the award inva 269, 


at the award be mado of ae 
that, ‘there were ‘various Elnon, 


Butry of judgment. — 
= vision at the end of this section, it peers 
‘to enter 
the matters and the onl 
tne id be final and ool a aud that enforein, t 
would ‘abide the saine,” and that 
izod a confession of jud jont neon 
sald award;” and, as if to avoid any mi 
struction, parties further declared ‘that 
“the submission is intended to embrace all ao- 
tions or suits upon which ju 
heretofore been ey 
tions now 
other, matters of 


Ho 


San Frincisco, 
f court for the clerk 


oe 





matters. “Ua 


s Walton on Arbitration, i 
jnood. & condition, the 


Where the submission is with an ita 
feo, ite requiite that all matters should be 
f by the award; but if the submis. 
sion ts without euch « condition, the 
whole submission i to be looked to to aacer- 
tain whether {t was the intention of the 
tion that all matters should be. em by respect 
ne award,” A useless and invalid determina- 


int would an 

loogs ¥. Moree, 3! Iu 
‘be entered at oe time: Soce, 

feree's report, secs. 643-045, 


fgnecs of portions of an award 

ae I al 1s reoner to amoant 3 
a 

Wee Osan Rep Tat Org, ee 


1287. Award may be vacated én certain cases. 

See. 1287. The court, on motion, may vacate the award upon either of the 
following grounds, and may order a new hearing before the same arbitrators, 
or not, in its discretion: 

1, That it was procured by corruption or fraud; 

2. That the arbitrators were guilty of misconduct, or committed gross error 
in refusing, on cause shown, to postpone the hearing, or in refusing to hear 
pertinent evidence, or otherwise acted improperly, in a manner by which the 
rights of the party were prejudiced; 

3. That the arbitrators exceeded their powers in making their award; or that 
they refused, or improperly omitted, to consider a part of the matters submitted: 
to them; or that the award is indefinite, or cannot be performed. 


Refereo's 2 Seos, (43-645, and notes. aside awards for fraud, mistake, or neeloeee 
was hold that courts of and that it made no difference whether the 
equity, in tincta/ét atebaion, ond act mistake was one of fact or law; that in caso of 








OF JURISDICTION, 


TITLE XI. 
OF PROCEEDINGS IN PROBATE COURTS. 
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OF JURISDICTION, 


1294, Jurisdiction of probate court over estate, 

Seo, 1294. Wills must be proved, and letters testamentary or of administrn- 
tion granted: 

1. In the county of which the decedent was a resident at the time of his 
death, in whatever place he may have died; 

2. In the county in which the decedent may have died, leaving estate therein, 
he not being a resident of the state; 

8, In the county in which any part of the estate may be, the decedent having 
died out of the state, and not resident thereof at the time of his death; 

4. In the county in which any part of the estate may be, the decedent not 
being a resident of the state, and not leaving estate in the county in which he 
died; 

5. In all other cases, in the county where application for letters is first made. 


Chaiepe teeta a ae liction vestedinthe Decedent.—One sentenced to the state 
probate court does not divest the district courte prison for less than the term of his natural 





Omar. EL] PROBATE OF WILLS, 


1301. When executor forfeits right (0 tellers. 

Sxo. 1301, If tho person named in a willas executor, for thirty days after he 
has knowledge of the death of the testator, and that he is named as executor, 
fails to petition the proper court for the probate of the will, and that letters 
testamentary be issued to him, he may be held to have renounced his right to 
letters, and the court may appoint any other competent person administrator, 
unless good cause for delay is shown. 


Renunciation by executor.—If one only it will not beassumed, ae purpose of inval- 
of two executors applics for lett and the the te, that tho co-exeoutor waa 
petition does not disclose the residence of the # resident of the nets in whish Retire 
eovexeoutor, and uo citation to him is issued, waa Bled: MeCrea v. Haraacthy, 51 i 


1802, Will fo. accompany petition, or its presentation prayed for, and how enforced. 
Sxro. 1302. If it is alleged in any petition thatany will is in tho possession of 
a third person, and the court is satistied that the allegation is correct, an order 
must be issued and served upon the person having possession of the will, 
requiring him to produce it at a time named inthe order. If he has 
of the will, and neglects or refuses to produce it in obedience to the order, he 
may by warrant from the court be committed to the jail of the county, and be 
kept in close confinement until he produces it, 


1803, Notice of probate of wills, how given. 

Sune, 1303. When the petition is filed, and the will produced, the clork.of 
the court must set the petition for hearing by the court upon some day not lesw 
than ten nor more than thirty days from the production of the will. Notice of 
the hearing shall be given by such clerk by publishing the same in a newspaper 
of the county; if there is none, then by three written or printed notices, posted 
at three of the most public places in the county. If the notice is published in 
a weekly newspaper, it must appear therein on at least three different days of 
publication; and if in a newspaper published oftener than once a week, it 
shall be so published that there must be at least ten days from the first to 
the last day of publication, both the first and the last day being included. 
If the notice is by posting, it mast be given at least ten days before the 
hearing. [Amendment, approved March 8, 1881; Statutes and Amendments 
1881, 23.) 


Order of publication neo! not direct how acoording to thestatute: McOreay. Harusthy, 
atten the notice of peobating will sball be pnb- 51 Cal. 
lished if it require publication to be made 


1804. Heirs and named executors to be notified, how. 

Sxo. 1304. Copies of the notice of the'time appointed for the probate of the 
will must be addressed to the heirs of the testator resident in the state, at their 
places of residence, if known to the potitioner, and deposited in the post-office, 
with the postage thereon prepaid, at least ten days before the hearing. If their 
places of residence be not known, the copies of notice may be addressed to 
them, and deposited in the post-office at the county seat of the county where 
the proceedings are pending. A copy of the same notice must in like manner 
be mailed to the person named as executor, if he be not the petitioner; also, to 
any person named as co-executor not petitioning, if their places of residence be 
known. Proof of mailing the copies of the notice must be made at the hearing. 
Personal service of copies of the notice at loast ten days before the day of hear~ 
ing is equivalent to mailing. [aAmendment, approved March 24, 1874; Amend~ 
ments 1873-4, 357; took effet July 1, 1874.] 
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Curt)” $8 1813, 194 
the court inust allow the contestant a reasonable time, not exceeding ten days, 
within which to amend his written opposition. If tho demurrer is overruled, 
the petitioner and others interested may jointly or separately answer the con- 
testant’s grounds, traversing, or otherwise obviating or avoiding, the objections. 
Any issues of fact thus raised, involving: 

1, The competency of the decedent to make a last will and testament; 

2. The freedom of the decedent at the time of the execution of the will from 
duress, menace, fraud, or undue influence; 

3, The due execution and attestation of the will by the decedont or subserib- 
ing witnesses; or, 

4. Any other questions substantially affecting the validity of the will; * 
—Must, on request of either party in writing (filed throe days prior to the day 
wet for the hearing), be tried by a jury. If no jury is demanded, the court 
aust try and determine the issues joined, On the trial, tho contestant is 
plaintiff and the petitioner is defendant. 

Part 2, title 6, chapter 3: Sea ante, soo. 
ng tee ecrestant ki ith iti an ‘the 


tion ‘the defendant: Vooten, 08 Ketate 
L324, This and the eek nections of 


an aiministrator the facts 
We he dfonank, uno section 1p j, post; show such grounds: Bxtate of Gharky, 


274. 
M Questions to be tried —Where the instru- Subd. 3, Dosen ae 
ment offered is evidently of a testament 


character, the inquiry is only as to the ment 
oo Vof the testator: Kad Barnet Eke pe 
ncigan aera pasos, fraud, or undue 
eet ee was daly executed, aud 
the Ti jons concerning tho canstruc- 
upon the will camot be con- 
ml antil it stall have been admitted to 
probate: Re Cobb, 49 Cal. 604, party: Se ‘Seo, 1718. 
Subd. 1, Competency of decedent to 1G, OtO.: Seos. 1010-1017. 


case of contest on this ground, It is suflctont ta a7. 
atate that at tho timeot the making the will ‘See sec, 1713, pow, 
1318. How jury obtained and trial had. 

Sx0, 1313. Whena jury is demanded, the superior court must impanel a jury 
to try the case, in the manner provided for impaneling trial juries in courts of 
record, and the trial must be conducted in accordance with the provisions of 
Part Il., Title VIII, Chapter IV., of this code. A trial by the court must be 
conducted as provided in Part EL, Title VIEL., Chapter V., of this code. 
[Amendment, approved April 16, 1880; Amendments 1880, 78 (Ban. ed. 274); took 
effect immediately, | 

Change of place of trial: Secs. 397,398. A place to the other court, on receiving which 
probate court may change the place of tral if tho latter can enter jodgment with ree 
Kn {onpertial trial cannot bo transoript citals: « Aly, 46 Cal. 245; and seo 


of the proceoings, and the result of the trial seem 1431, 1 
Certified ly the court where the trial took i, 


1814, Verdict of the jury—Judgment—Appeal, 

Swo. 1314. The jury, after hearing the case, must return n special verdiot 
upon the issues submitted to them by the court, upon which the judgment of 
the court must be rendored, either admitting the will to probate or rejecting it. 





Case. 1) PROBATE OF WELLS. 


1323, Proceedings on production of foreign will. 

Sxo, 1323, When a copy of the will and the probate thereof, duly authenti- 
cated, shall be produced by the executor, or by any other person interested in. 
the will, with a petition for letters, the same must be filed, and the court or 
judge must appoint a time for the hearing; notice whereof must bo given a3 
hereinbefore provided for an original petition for the probate of a will. 

Petition, notice, ete.: Secs, 1209-1315, 

Attorney by court to represent party; Sec, 1718 
1324. Honring proofs of probate of foreign will. 

Sro. 1324. If, on the hearing, it appears upon the face of the record that the 
will has been proved, allowed, and admitted to probate in any other of the 
United States, or in any foreign country, and that it was executed according to 
the law of the place in which the same was made, or in which the testator was 
af the time domiciled, or in conformity with the laws of this state, it must be 
admitted to probate, and have the same force and effect as a will first admitted 
to probate in this state, and letters testamentary or of administration issued 
Sere 


Submitting controversy without action: copy of tho will and due publication of 

peaagpead. Wh ex moleofproseeliag may tice the court acquired jurisdiction, and 
. Where itwas 

bo ntatod all th ” the suj 

court beld that upon ita presentation with a 


18211. Probate may be contested within one year. 

So. 1327. When a will has been admitted to probate, any person inter- 
ested may, at any time within one year after such probate, contest the 
same or the validity of the will. For that purpose he must file in the court 
in which the will was proved a petition in writing, containing his allegations 
nguinst the validity of the will or against the sufficiency of the proof, and 
praying that the probate may be revoked. 

Conclusiveness of probate: See sec. 1333, filing it with the ee on the day following, 
pow, ‘obtalnin, ler of court on the noxt 

Contesting probate,—Partles represented 
by an attorney A poktad by the court at a con- 
test of & will are not partics to the contest so the 
‘bs to bo barred by the adjudication, but may, 
within a year from the admission of ‘he will ¥3 

arab ae se same: Estate of Cunning 


‘year.—The te petition staat be 


the otition to bod ting a iwity the Bona 
iPr, court on the last day of the year, Cal, 
1328. Cilation to be issued to parties interested, 

Sxo. 1828, Upon filing the petition, a citation must be issued to the execu- 
tors of the will, or to the administrators with the will annexed, and to all the 
legatees and devisees mentioned in the will, and heirs residing in the state, 0 
far as known to the petitioner; or to their guardians, if any of them are ininors; 
or to their personal representatives, if any of them are dead; requiring them 
to appear before the court on some day of a regular term, therein specified, to 
show cause why the probate of the will should not be revoked. [Amendment, 
approve! March 2, 1874; Amendments 1873-4, 358; took effect July 1, 1874.] 


agitation At of ing petition ant imag ttn purely miter Balate of Sharborro, 
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Cnar. IL] PROBATE OF WILLS, 


wills in other cases. All the testimony must be reduced to writing, and signed 
by the witnesses, | Amendment, approved April 16, 1880; Amendments 1880, 78 
(Ban. ed. 275); took effect immediately.) 


1339, Must have been in existence at time of death, 

Sro. 1889. No will shall be proved asa lost or destroyed will, unless the 
same is proved to have been in existence at the time of the death of the testator, 
or ia shown to have been fraudulently destroyed in the life-time of the testator, 
nor unless its provisions are clearly and distinctly proved by at least two 
credible witnesses. , 

Lost will.—The petition for the probate of court finds that tho will was fraudulently de- 
lost will must allege the existence of tho will ed during the testator's bi 
at the time of testator’s death, if it was lost or avlmittit 
doatroyerl ufter his death, or if before his death, if 
‘the petition must allogo its ‘* fraudulent” de« 
stroction, and mustproveit: Thefactthatthe 47 Cal. 

1840. Provisions of lost will to be recorded, certified, and lelters thereon granted. 

Sro, 1340, When a lost will is established, the provisions thereof must be 
distinctly stated and certified by tho judge, under his hand and tho seal of the 
court, and the certificate must be filed and recorded as other wills are filed aid 
recorded, and letters testamentary or of administration, with the will annexed, 
must be issued thereon in the same manner as upon wills produced and duly 
proved, The testimony must be reduced to writing, signed, certified, and filed 
as in other cases, and shall have tho same effect ds evidence as provided in sec- 
tion thirteen hundred and sixteon. [Amendment, approved April 16, 1880; 
Amendments 1880, 78 (Ban, ed. 275); took effect immediately.] 

1841, Court to restrain injurious acts of executors during proceedings to prowa 

Tost will, 

Seo, 1341. If, before or during the pendency of an application to prove a 
lont or destroyed will, letters of administration are granted on tho estate of the 
tostator, or letters testamentary of any previous will of the testator aro granted, 
the court may restrain the administrators or executors, so appointed, from any 
nots or proceedings which would be injurious to the legatees or devisees olaim= 
ing under the lost or destroyed will. 


ARTICLE YI. 
TRE PROBATE OF NUNCUYATIVE WILLS. 
1344. Nunoupative wills, when and how admitted to probate, 

Seo. 1944. Nuncupative wills may, at any time within six months after the 
testamentary words are spoken by the decedent, be admitted to probate, on 
petition and notice, as provided in Article I., Chapter IL., of this title, The 
petition, in addition to the jurisdictional facts, must allege that the testament- 
ary words, or the substance thereof, were reduced to writing within thirty days 
after they were spoken, which writing must accompany the petition. 
feminine ecwr orae oe 


. 1288 To make a pati 
valid, and to entitle it to be admitted to pro- 
bate, the following requisites must be observed: actual 
1, The weathed must not exceed the 
thousand dollars; 


two wltuosees who Ch 
thereof, one of No proof must be revived 
‘the time, will unless it i 








Crar, HL) EXECUTORS AND ADMINISTRATORS. 


Tf the sole executor or all the executors aro incompetent, or renounce, or fail 
to apply for letters, or to appear and qualify, letters of administration with the 
will annexed must be issued as designated and provided for the grunt of letters 
in cases of intestacy. [Amendment, approved April 1, 1878; Amendments 1877— 
8, 111; took effect sixtieth day after passage.) 

1351. Interested parties may file objections, 

Seo. 1351. Any person interested in a will may file objections in writing, to 
granting letters testamentary to the persons named os executors, or any of 
them; and the objections must be heard and determined by the court. A petition 
may’, at the same time, be filed for letters of administration with the will annexed. 


1852. Unmarried woman, executrix or administratrix, marrying, her authority 
c0ases. 

Seo. 1362. When an unmarried woman, appointed cxecatrix, marries, her 
authority is extinguished. When a married woman is named as executrix, she 
may be appointed and serve in every respect as a feme sole. 
reper prenatal Teachemacher v. Thorpaon, 18 Cal. 20; seo 
1858. Executor of executor, 

Sno, 1853. No executor of an executor shall, as such, be authonzed to 
administer on the estate of the first testator, but on the death of the sole or 
surviving executor of any last will, letters of administration with the will 
annoxed, of tho estate of the first testator, left unadministered, must be issued. 
hut bo Jedstledon bp reodee seat urea ea CH aL ee 
account presented by the executor of an exeed- Administration with will annexed; Sea 
tor against the estate of the latter’s testator: 1356, 

1354. Letters of administration durante minore otate, 

Seo. 1354. Where a person absent from the state, or a minor, is named exec 
utor—if there is another exeeutor who accepts the trast and qualifies—the latter 
may have letters testamentary and administer the estate until the return of the 
absentee or the majority of the minor, who may then be admitted as joint 
executor, If there is no other executor, letters of administration with the will 
annexed must be granted; but the court may, in its discretion, revoke them on 
the return of the absent executor or the arrival of the minor at the age of 
majority. 

1855. Acts of portion of executors valid. 

See. 1355, When all the executors named are not appointed by the court, 
those appointed have the same authority to perform all acts and discharge the 
trust, required by the will, aa effectually for every purpose as if all were 
appointed and should act together; where there are two executors or admin- 
istrators, the act of one alone shall be effectual, if the other is absent from the 
state, or laboring under any legal disability from serving, or if he has given his 
co-executor or co-administrator authority, in writing, to act for both; and where 
SS Ree es Sete Ree cnI HOES Ce Ey poprgtpens 


ron 
gatil he Sesiee 
my (hore 








nav, 10] “EXECUTORS AND ADMINISTRATORS, 


ceed to his personal estate, or some portion thereof; and they are, respectively, 
entitled thereto in the following order: 

1. The surviving husband or wife, or some competent person whom he or she 
may request to have appointed; 

2. The children; 

3. The father or mother; 

4, The brothers; 

5. The sisters; 

6, The grandchildren; 

7, The next of kin entitled to share in the distribution of the estate; 

8, The public administrator; 

9. The creditors; 

10, Any person legally competent. 

If the decedent was a member of a partnership at the time of his decenso, the 
surviving partner must in no case be appointed administrator of his estate, 
[Amendment, approved April 1, 1878; Amendments 1877-8, 111; took effect sixtieth 
day after passage.) 

Estate of intestate—Community prop- 
erty. —' wife's interest in the community 
property is not, on her death, the subject of and which took 
admanistration: Civ, Code, seo. 1401; Packard 132), the surri 
* gata Garvine wife: Ses case in poiat, becinn exh ot Lt 
Batts of Dak 3 West Coast Rep OLS 

Subd. 2. Children—An illegitimate child 
ig not entitled to administer on the estate of 
lia father in preference to the brother of the 
father; Bxtate of Pico, 82 Cal. 84, 7 dk 

Subd 4. Brothers of the father administer dollars: Sec. 1. 


tel: 


on the father's estate in (eee ial - his ilo ving an affidavit 


gitimate obild: Estate of dead, 
Subd. 7. Next of kin 
eto.—This moans tho next of kin capable of 
inher or who would be ontitled to distri- band 
wore no nearer kindred: Ander- ‘id decedent, am 
OH. tion, and that the whole amount 
¥ administrator left on doy cyt esi 
Creditors.—Prior to the amendments of 187! baak of depositin is state docs 
the creditors stood ‘the sum of three hundred 
it affian 


aT 


and other creditors: 
— ‘tho public adm! Cetnee: ‘ft was wit 7 oar “5 
he of the court to w) 
the pulile nitminetrstor: te Doak, 45°C Sn mga to the 
673. Public administrators, generally: Seo shall be deemed guilty 
pecs. 172 et seq. The public administrator is Administrator 
entitled to letters in preference to a creditor, 
Did lie dooesiot waite Kia righ® aa eush Dg. 86 
spring for letters an a creditor: wate 
EN inno, 64 Cal. 226; Extate of Hyde, Ta. 
Bi Incompetent persous: Seos, 


ge 


jubd. LO. 
1369, 1370. 

Subd 11, Partner.—The proviso extends 
to all the several classes of persons to whom 
wdministration may be granted, and not to the 

rsons ombraced within the tenth elass only. 
Trverefore, where the brother of doceased is, at 


his death, his partner, he not be adminis: order of section 1365: 

trator: Cornell es Gallagher, 10 Cal. 367. 533, 

1868. Preference of persons equally entitled. : 
Src, 1866, Of several persons claiming and equally entitled to administer, 


males must be preferred to fomales, and relatives of the whole to those of the 
half blood. 


zs 
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1872. Letters of administration, when granted. 

Sxc. 1972. Letters of administration may be granted by the court at any 
time appointed for the hearing of the application, or at any time to which the 
hearing is continued or postponed. [Amendment, approved April 16, 1880; 
Amendments 1880, 79 (Ban, ed. 276); took effect immediately.] 

Letters farued to second persod after laving besa once lasted to another are usanthoriseds 
Estate of Frey, 82 Cal. 658, 

1873. Notive of application. 

Seo. 1873. When a petition praying for letters of administration is filed, the 
clerk must give notice thereof by causing notices to be posted in at least three 
public places in the county, one of which must be at the place where the court 
is held, containing the name of the decedent, the name of the applicant, and 
the time at which the application will be heard. Such notice must be given at 
least ton days before the hearing. [Amendment, approved April 16, 1880; Amend- 
ments 1880, 80 (Ban. ed, 276); took effect immediately. } 


1874, Contesting application. 

Sno. 1374. Any person interested may contest the petition, by fling written 
opposition thereto, on the ground of the ineompetency of the applicant, or may 
assert his own rights to the administration and pray that letters be issued to 
himself. In the latter case the contestant must file a petition and give the 
notice required for an original petition, and the court must hear the two peti- 
tions together. 

Costs on content.—Wheroan order appoint» feo or coats, their Bitate 


ing an wlministrator is reversed on a| the [Loerie ge |. 87. pay the 
estate cannot be made to pay the attorney's costs of the winning party, guere: Id. 


1875, Hearing of application, 

Src. 1875. On tho hearing, it being first proved that notice has been given 
as herein required, the court must hear the allegations and proofs of the parties, 
and order the Sen et Ee at oe 
thereto. 


1376, Evidence of notice, 

Sxc, 1876, An entry in the minutes of the court, that the required proof 
‘was made and notice given, shall be conclusive evidence of the fact of such 
notice, 

cpm erpey eet erie 
Teasing haviag been wade" cteswaatoputie Seloven 7 Gale 234 
1877. Grant to any applicant. 

Sxo. 1377. Letters of administration-must be granted toany applicant, though 
it appears that there are other persons having better rights to the adminiatra- 
tion, when such persons fail to appear and claim the issuing of letters to thera- 
ae 

ba nk earner ay been’ another and refuso thereafter to revoke these 
diel to to administer waives his right to, or re lotters: Seo Estate af Keane, 56 Cal, 407. 
funca to apply for, letters, the court may appoint 
1878. What proofs must be made before granting letters of administration, 

Sxc. 1878. Before letters of administration are granted on the estate of any 
persion who is represented to have died intestate, the fact of his dying intestate 
xoust be proved by the testimony of the applicant or others; and the court may 
also examine any other person concerning the time, placo, and manner of his 
death, the place of his residence at the time, the value and character of his 

' ou 
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1885. Hearing of petition for revocation, 

Sxo, 1885, At the time appointed, the citation having been duly served and 
returned, the court must proceed to hear the allegations and proofs of the 
parties; and if the right of the applicant is established, and he is compatent, 
letters of administration must be granted to him, and the lotters of the former 
administrator revoked. 

1886. Prior rights of relatives entitle hem to recoke prior letters. 

So. 1386, The surviving husband or wife, whon letters of administration 
have been granted to a child, father, brother, or sister of the intestate, or any 
of such relatives, when letters have been granted to any other of them, may 
assert his prior right, and obtain letters of administration, and have the letters 
before granted revoked in the manner prescribed in the three preceding sections. 


ARTICLE VI. 
OATMS AND BOND OF EXECUTONA AND ADMISISTRATONS. 
1887. Administrator or executor to take oath, 

Sxc. 1887. Before letters testamentary or of administration are issuod to the 
executor or administrator, he must take and subscribe an oath before some officer 
authorized tondminister oaths, that he will perform, according to law, the duties 
of executor or administrator, which oath must be attached to the letters, Al 
letters testamentary and of administration issued to, and all bonds executed by, 
executors or administrators, with the affidavits and certificates thereon, must 
be forthwith recorded by the clerk of the court having jurisdiction of the estates, 
in books to be kept by him in his office for that purpose, 


1388. Bond of administrator, form and requirements of. 

Sno. 1388. Every person to whom letters testamentary or of administration 
are directed to issue, must, before receiving them, execute a bond to the state 
of California, with two or more sufficient sureties, to be approved by tho 
superior court, or a judge thereof. In form, the bond must be joint and 
soveral, and the penalty must not be less than twice the value of the personal 
property, and twice the probable value of the annual rents, profits, and issues 
of real property belonging to the estate, which values must be ascertained by the 
superior court, or a judge thereof, by examining on oath the party applying, 
and any other persons. [Amendment, approved April 16, 1880; Amendments 
1880, 80 (Ban. ed. 277); took effect immediately. ] 

‘Chambers, judge may approve bond at; dition of bond: Sec. 1390; Frampton te 
Seo. OT more excoutors, ete. 1391 

i O41, note. 
may 


+, note, no bond re 
gia fe a ie ave tine, Poy ome 
cient: Teeis v. Randall, 6 Cal. 635; kind of she bioel stenele be Soe ieee 
money payable under bond: Sec. 1407; con- an lertaking on appeal: ‘Sec. 
1889. Additional bonds, when required. 

Sxc. 1389, The superior court, ora judge thereof, must require an additional 
bond whenever the sale of any real estate belonging to an estate is ordered; 
but no such additional bond must be required when it satisfactorily appears to 
the court (hat the penalty of the bond given before receiving letters, or of any 
bond given in place thereof, is equal to twice the value of the personal proporty 
remaining in or that will come into the possession of the executor or admin- 
istrator, including the annual rents, profits, and issues of real estate, and twice 
tho probable amount to be realized on tho sale of the real estate ordered to be 
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1896. When bond may be dispensed with. 

Sze. 1396, When it is expressly provided in the will that no bond shall be 
required of the executor, letters testamentary may issue, and sales of real estate 
be made and confirmed without any bond, unless the court, for good cause, 
require one to be executed; but the executor may at any time afterwards, if it 
appear from any cause necessary or proper, be required to file a bond, as in 
other cases, [Amendment, approved March 24, 1874; Amendments 1873-4, 360; 
took ob eft July 1, 1874.) 

Bond subsequently required.—Section does not conflict with section 1401: Bxtate of White, 


_ B8Cal. 19, 


1397, Potition showing failing sureties, and asking for further bonds. 

Sxc, 1397, Any person interested in an estate may, by verified petition, 
represent to the superior court, or a judge thereof, that the surotios of an 
executor or administrator thereof have become, or are becoming, insolvent, or 
that they have removed, or are aboat to remore, from the state, or that from any 
other cause the bond is insufficient, and ask that further security be required. 
[Amendment, approved April 16,1880; Amendments 1880, 81 (Ban. ed. 278); took 
effect immediately. | 

Purther bonds. —The further security here ministrator’s dutics, i ive of the time of 
provided for is intended ax an additi necu the execution of the |: Lacoste v, Splivato, 
rity, and these new sureties are liable forthe 64 Cal. 35. 

Improper performance of the executors or ad- 
1398. Citation to executor, etc., to show cause against such application. 

Sze. 1398. If the court, or a judge thereof, is satisfied that the matter 
requires investigation, a citation must be issued to the executor or administrator 
requiring him to appear, ata time and place to be therein specified, to show 
cause why he should not give further security. The citation must be served 
personally on the executor or administrator, at least five days before the return 
day. If he has absconded, or cannot be found, it may be served by leaving a 
copy of it at his place of residence, or by such publication as the court, ora 
judge thereof, may order. [Amendment, approved April 16, 1880; Amendments 
1880, 81 (Ban. ed. 278); look effect immediately.) 

1399. Further security may be ordered. 

Sno. 1399. On the return of the citation, or at such other time as the judge 
may appoint, he must proceed to hear the proofs and allogations of the parties. 
Tf it eatisfactorily appears that tho security is, from any cause, insufficient, he 
may gnake an order requiring tho executor or administrator to give further 
sbourity, or to file a new bond in the usual form within a reasonable time, not 
loss than five days. 


1400. Neglecting to obey order, 

Sec. 1400. If the executor or administrator neglects to comply with the 
order within the time prescribed, the judge must, by order, revoke his letters, 
and his authority must thereupon cease. 


1401. Suspending powers of executor, eto. 

Sec. 1401. When a petition is presented praying that an exeentor or admin 
istrator be required to give further security, or to give bond, where, by the terms 
of the will, no bond was originally required, and it is alleged on oath that the 
executor or administrator is wasting the property of the estate, the judge may, 
by order, suspend his powers until the matter can be heard and determined. 


Suspending powers till bond given,—Section is not in conflict ith section 1306: Estate 
of White, 88 Cal. 19, ri y 


5S 
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delivery up of tho estate, or for any other cause, the circumstances of the estate 
or the rights of those interested therein require if, the court may, at any time 
before settloment of accounts and delivering up of the estate is completed, 
revoke the lotters of such executor or administrator, and appoint in his stead 
an administrator, either special or general, in the same manner as is directéd in 
rolation to original letters of administration. The liability of the outgoing execu- 
tor or administrator, or of the sureties on his bond, shall not be in any manner 
discharged, released, or affected by such appointment or resignation. [Amend- 
ment, approved April 16, 1880; Amendments 1880, 83 (Ban. ed. 280); took effect 


immediately. ] 

t itter to be made at an; ‘choone: Jc 
deeorety an isting et en's adentolotraler, : v. Meeks, 10 Gl lity 8. oa Id, 310. Gia 
1428. All acts of executor, eto., valid until power revoked. 

Sro. 1428. All acts of an executor or administrator, as such, before the revo- 
cation of his lotters testamentary or of administration, are as valid, to all 
intents and purposes, as if such executor or administrator had continued law- 
fully to execute the duties of his trast, 


pacer ones tort.—Anexecutor deson not by such prac place himself in the posl- 
was regarded by Pasi fsa ete Dela Guerra ¥, 
epoeeaien and a wrot Packard, V |. 192. No aa can pam 
Tights, and payments 5 by. ‘alin over and executor af oon re in regard to 
above’ the value of the assets which came into probably there ia no auch thing erate 
his hands were entirely voluntary. He could y ts v. Downey, 50 Id, 383, 


1429. Transcript of court minutes to be evidence, 
Sec, 1429. A transcript from the minutes of the court, showing the 


ment of any person as executor or administrator, together with the certificate 
of the clerk, under his hand and the seal of his court, that auch person haa 
given bond and been qualified, and that letters testamentary or of administration 
have been issued to him and have not been revoked, shall have the same effect 
in evidence as the letters themselves, 


ARTICLE IX. 
DISQUALIFICATION OF JUDGES AND TRANSFERS OF ADMINISTRATORS. 
1430, When judge not to act. 

Sno, 1430, No will shall be admitted to probate, or letters testamentary or 
of administration granted, before any judge who is interested, as next of kin to 
the decedent, or as a legates or dovisee under the will, or when he is named aa 
executor or trastee in the will, or is a witness thereto, or is in any other manner 
interested or disqualified from acting. [Amendments,approved April 16, 1880; 
Amendinents 1880, 88 (Ban, ed. 280); took effect immediately. | 


1481. Judge being disqualified, proceedings to be transferred, and where. 

Sxo. 1431, When a petition is filed in the superior court praying for admis- 
sion to probate of s will, or for granting letters testamentary or of administra- 
tion, or when proceedings are pending in the superior court for the settlement 
of an estate, and there is no judge of said court qualified to act, an order must 
be made transferring the proceeding to the superior court of an adjoining county; 
and the clerk of the court ordering the transfer must transmit to the clerk of 
the court to which the proceeding is ordered to be transferred a certified copy 
of the order, and all the papers on file in his office in the proceeding; and there- 
after the court to which the proceeding is transferred shall exercise the samo 
authority and jurisdiction over the estate, and all matters relating to the 

619 
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1450, Letters may he revoked for neglect of administrator, 

Sxo, 1450. If an executor or administrator neglects or refuses to return the 
inventory within the time prescribed or within euch farther time, not exceed- 
ing two months, which the court or judge shall, for reasonable cause, allow, the 
court may, upon notice, revoke the lettars testamentary or of administration, 
and the executor or administrator is liable on bis bond for any injury to the 
estate, or any person interested therein, arising from such failure, 

Sootion cited im Meamer v, Jenkin, 61 Cal. 151, 164, 


1451. Inventory of after-discovered property. 

Seo. 1451, Whenever property not mentioned in an inventory that is made 
and filed comes to the possession or knowledge of an executor or administra- 
tor, he must cause the same to be appraised in the manner prescribed in this 
article, and an inventory thereof to be returned within two months after the 
discovery; and the making of such inventory may be enforced, after notice, by 
attachment or removal from office, 

Section elted in Afeamer v. Jenbina, 61 Cal, 151, 14, 

1452. Ereeulor or administrator to possess real and personal estate, 

Seo. 1452. The executor or administrator is entitled to the possession of all 
the real and personal estate of the decedent, and to receive the rents and profits 
of the real estate until the estate is settled, or until delivered over by order 
of the court to the heirs or devisees; and must keep in good tenantable repair 
all houses, buildings, and fixtures thereon which are under his control, The 
heirs or devisees may themselves, or jointly with the exeeutor or administrator, 
maintain an action for the possession of the real estate, or for the purpose of 
quieting title to the same, against any one except the executor or administrator; 
‘but this section shall not be so construed as requiring them so to do. [Amend- 
ment, approved April 16, 1880; Amendments 1880, 85 (Ban. ed. 282); took effect 
immediately. | 


Jurisdiction of the probate court under action in the nature of trover de brought 
this section and clbere ot: af the code goes only by the administrator, wins “the aid of sec 
to the sottlement of the individual eats ‘estate of tion 1458, agninst any perton who has =e 
the decedent, and not to the determination of zled or alienated 1 
disputes between the heirs or Geuieyerrgsty - estate; that pant does not giro ive ony: pipe 
tho deceased, sve in certain excepted instances: of action, nor a new remedy, but 
Tieller ¥. Such, G7 Cad. 447. 

on es Te 
istrator lias obtained possession of a note, 
of the estate, no matter from whom, oe 
ant cannot, » in an action brought on i abject 
that it jot br | Ma 1 
Pay 28 Calitgde 2 ua teas 

"Baacuter or administrator, and heir, 

ive rights of Executor’ ‘powers: Sec, 
is note; to bring actions, oteur Sees. ae deceased, 
1581, et L When to be gi’ ejectment: Curtis v. lyon! Mu | ui. When 
to. hel + Seo. 1 In vita to int & a widow, who was both deviees and exccutel: 
title ani setition, executor’s Laserainiey marred and she and her husband then 
tliat of hhotns: See. 1581. The property, both the land devised, it was held that though 
ia Titans eed Tana areca 

isposing of it by wil to cl ic 
tho intestate, subject to the control of the pro- 
bate court, oe to the ion of any admin- 
istrator ap) hat. court for the 
poses of 1 sats + Civ, Come, soc. 

At common law the tithe vested in tho admin- 

‘intrator Ly relation at the time of the bog eel of 

the deceared; and under the in foros 

here the ailwinistrator’s control of the pe 

erty extends back to the same poi 

Tho administrator may, therefore, institute 
his own namiet Secs, 1581 otacy, An 
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roatters of the complaint, the court may, by warrant for that purpose, commit 
him to the county jail, there to remain in close custody until he submits to the 
order of the court, or is discharged according to law. If, upon such examina- 
tion, it appears that he has concealed, embezzled, smuggled, conveyed away, 
or disposed of any moneys, goods, or chattels of the decedent, or that he has 
in his possession or knowledge any deeds, conveyances, bonds, contracts, or 
other writings containing evidences of or tending to disclose the right, title, 
interest, or claim of the decedent to any real or personal estate, claim, or 
demand, or any l6st will of the decedent, the court may make an order requir- 
ing such person to disclose his knowledge thereof to the executor or admin- 
istrator, and may commit him to the county jail, there to remain until the 
order is complied with, or he is discharged according to law; and all such 
interrogatories and answers must be in writing, signed by the party examined, 
ond filed in the court. The order for such disclosure made upon such examina- 
tion shall be prima facie evidence of the right of the executor or administrator 
to such property in any action brought for the recovery thereof; and any judg- 
ment recovered therein must be for double the value of the property ns assessed 
hy the court or jury, or for return of the property and damages in addition 
thereto, equal to the yalue of such property, In addition to the examination 
of the party, witnesses may be produced and examined on either side. [Amend- 
ment, approved April 16, 1880; Amendments 1880, 86 (Ban, ed, 283); took effoct 
immediately.) 

1461. Persons intrusted with eatate of decedent may be cited to account, 

Sno. 1461. The superior court, or a judge thereof, upon the complaint, on 
oath, of any executor or administrator, may cite any person who has been 
intrusted with any part of the estate of the decedent to appear before such 
court, and require him to render a full account, on oath, of any moneys, goods, 
chattels, bonds, accounts, or other property or papers belonging to the estate, 
which have come to his possession in trust for the executor or administrator, 
and of his proceedings thereon; and if the person so citod refuses to appear 
and render such account, the court may proceed against him as provided in the 
preceding section. |Amendment, approved April 16, 1880; Amendments 1880, 
86 (Ban, ed. 284); took effect immediately.] 


CHAPTER Y. 
OF THE PROVISION FOR THE SUPPORT OF THE FAMILY AND OF THE HOME. 
STEAD, 
Avricez L Ov vie Provestoy ror res: Surror? oy tie Ramtny. oy 1464 
I. Ov rue Homesrean........... Sucieipenondaeandoppeent ~ Mya 


ARTICLE I. 
OF THE PROVISION FOR THE SUPPORT OF THE FAMILY. 
1464. Widow and minor children may remain in decedent's house, elo, 

Seo. 1464. When a person dies leaving a widow or minor children, the widow 
or children, until letters are granted and the inventory ia returned, are entitled 
to romain in possession of the homestead, of all the wearing apparel of the 
family, and of all the household furniture of the decedent, and are also ontitled 
to a reasonable provision for their support, to be allowed by the superior court, 
or a judge thereof, [Amendment, approved April 16, 1880; Amendments 1880, 
87 (Ban. ed. 284); took effect immediately. 
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estate of her first husband, fact that homestead, Esai ef Chalmers, 12 Pac. C, Lede 
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1466. May make extra allowance. y 

Seo. 1466. If the amount set apart be insufficient for the support of the 
widow and children, or either, the court or a judge thereof must make such 
reasonable allowance out of the estate as shall be necessary for the mainte- 
natice of the family, according to their circumstances, during the progress of the 
settlement of the estate, which, in case of an insolvent estate, must not be 
longer than one year after granting letters testamentary or of administration, 
[Amendment, approved April 16, 1880; Amendments 1880, 87 (Ban. ed. 285); took 
effect immediately. } 
iejday stalcieg axtta alleen nit taal bet dor Jomery, 60 Cal O48 tenes 
it may and ought to be discontinued after a : 


1467. Payment of allowance. 


Sno. 1467. Any allowance made by the court or judge, in accordance with 
the provisions of this article, must be paid in preference to all othor charges, 
except funeral charges and expenses of administration; and any such allowance, 
whenover made, may, in the discretion of the court or judge, take effect from 
the death of the decedent, 


1468, Property set apart, how apportioned between survivor and children, 

Sro. 1468. When property is set apart to the use of the family, in a¢cordance 
with the provisions of this chapter, if the decedent left a widow or surviving 
husband, and no minor child, such property is the property of the widow or 
surviving husband. If the decedent left also a minor child or children, the one 
half of such property shall belong to the widow or surviving husband, and the 
remainder to the child, or in equal shares to the children, if there be more than 
one. If there be no widow or surviving husband, the whole belongs to the 
minor child or children, If the property set apart be a homestead, selected 
from the separate property of the deceased, the court can only set it apart for 
4 limited period, to be designated in the order, and the title vests in the heirs 
of the deceased, subject to such order. [Approved February 19, 1831; Statutes 
and Amendments 1881, 8.] 


1469. Administration when eatate does not exceed fifteen hundred dollars. 

Sec. 1469, If, upon the return of the inventory of the estate of a deceased 
person, it shall appear therefrom that the value of the whole estate does not 
exceed the sum of fifteen hundred dollars, ang@ if there be a widow or minor 
children of the deceased, the court or a judge thereof shall, by order, require 
all persons interested to appear on a day fixed, to show cause why the whole of 
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If there be subsisting liens or incumbrances on the homestead, the claims 
secured thereby must be presented and allowed ag other claims against the 
estate, If the funds of the estate be adequate to pay all claims against the 
ostate, the claims so secured must be paid ont of such funds. If the funds of 
tho estate be not sufficient for that purpose, the claims 50 secured shall be paid 
proportionately with other claims allowed, and the liens or incumbrances on 
the homestead shall only be enforced ogainst the homestead for any 
remaining after such payment, [Amendment, approved April 16, 1880; Amend- 
ments 1880, 88 (Ban. ed. 286); tel pace! 


area oft cepton apres the 
res Cal ae 


1476. Appraisers in case homestead worth over sive thousand dollars, 

Seo, 1476. If the homestead, as selected and recorded, be returned in the 
inventory appraised at more than fivo thousand dollars, the appraisers must, 
before they make their return, ascertain and appraise the value of the home- 
stead at the time the same was selected, and if such value exceeded five thousand 
dollars, or if the homestead was appraised as provided in the Civil Code, and 
such appraised value excceded that sum, the appraisers must determine whether 
the premises can be divided without material injury, and if they find that they 
can bo thus divided, they must admeasure and set apart to the parties entitled 
thereto such portion of the premises, including the dwelling-house, aa will 
amount in value to the sum of fivo thousand dollars, and make report thereof, 
giving the metes, bounds, and full description of the portion set apart as a 
homestead. If the appraisers find that the premises exceeded in value, at the 


time of their selection, the sum of fivo thousand dollars, and that they cannot 
be divided without matorial injury, they must report such finding, and there- 
after the court may make an order for the sale of the premises and the distribu- 
tion of the proceeds to the parties entitled thereto. [Amendment, approved 
March 2A, 1874; Amendments 1873-4, 363; took effoct July 1, 1874]. 


1471. Report of appraisers. 

Sxo, 1477, Any two of the appraisers concurring may discharge the duties 
imposed upon the three, and make the report. A dissenting report may be 
made by the third appmiser. The report must state fully tho acts of the 
appraisers. Both reports may be heard and considered by the court in deter- 
mining a confirmation or rejection of the majority report, but the minority 
report must in no case be confirmed. 


1478, Day for confirming or rejecting report of commissioners. 

Sexo. 1478. When the report of the appraisers is filed, the court must set a 
day for hearing any objections thereto, from any one interested in the estate, 
Notice of the hearing must be given for such time and in such manner as the 
court may direct. If the court be satisfied that the report is correct, it must be 
confirmed, otherwise rejected. In case the report is rejected, the court may 
appoint new appraisers to examine and report upon the homestead, and similar 
proceedings may be had for the confirmation or rejection of their report as upon 
the first report. [amendment, approved March 24, 1874; Amendments 1873-4, 
863; took effect July 1, 1874.] 


Sections 1470, 1480, 1491, 1 Pra ~~ 1874; Amendments 1873-4, 364; took olfect 
MS were re) by act 9 24, July 1, 1874. 
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aguinst the executor or administrator within three mouths after the date of its 
rejection, if it be then due, or within two months after it becomes due, other- 
wise the claim shall be forever barred. [Amendment, approved April 16, 1880; 
Amendments 1830, 91 (Ban. ed. 288); took effect immediately. 


‘Time within which suit must be retained the claim 

Sec. 1501. A note not due atthe death days, refusing to indorse 
administrator upou it either his allowance or rejection; it wan 

Moreh eek aad mult brought eld that the r ae a ae 


Hoa ha having iasned December int, which was Bled 


i on the for 
to erolliars haviog been poblitbed, te was hel 1965, was held in time: Rice ¥ J 
hot barred: See, 45%, ade; ib Hall, 19 era Seen ck . ae 


onl Ti ioa wan peenanted of tie eighth of May". aversmeuir'Gae doses or thoese eu Facer 


1499, Claims barred by statute of limitations; when and whom judge may examine. 

Seo. 1499. No claim must be allowed by the execttor or administrator, or 
by a judge of the superior court, which is barred by the statute of limitations. 
When a claim is presented to a judge for his allowance, he may, in his disere- 
tion, examine the claimant and others on oath, and hear any legal evidence 
touching the validity of the claim. [Amendment, approved April 16, 1880; 
Amendments 1880, 91 (Ban, ed. 289); took effect immediately. ] 

Claim outlawed cannot be allowed: Dorland ¥. Dorlanl, 4 West Coast Rep, O11, 


1500. Claims must be presented before suit. 

Src. 1500. No holder of any claim against an estate shall maintain any 
action thereon, unless the claim is first presented to the executor or adminis- 
trator, except in the following case: An action may be brought by any holder 
of « mortgage or lien to enforce the same against the property of the ostute 
subject thereto, where all recourse against any other property of the estate is 
expressly waived in the complaint, but no counsel foes shall be recovered in 
such action unless such claim be so presented. [Amendment, approved March 
15, 1876; Amendments 1875-6, 103; took effeot from passage.) 

Secured claims against estate: See supra, be frers and Loan Society ¥. Hayes, 66 Cal. 207, in 
foo, 1493, With respect to (aoanlvaneere pan upon ich it is deckded thal thay are nok rotresohv 
the homostend, soe section 1475, ante, Seo a ‘Pant Ula wection applies to pledges of persou- 
discussion of this scction, togathor with section re certificates of stock—soo Extate of 
1403, and their asnendments, in Hibernian Sav- 67 Id. 407, 
1501. Time of limitation, 

Sze. 1601. The time during which there ehall be a vacancy in the adminis- 
tration must not be included in any limitations herein prescribed. 

1502. Claims in action pending at time of decease. 

Src. 1502. If an action is pending against the decedent at the time of his 
death, the plaintiff must in like manner present his claim to the executor or 
administrator, for allowance or rejection, authenticated as required in other 
cuss; and no recovery shall be had in the action unless proof be made of the 
presentations required, 


” 


- Tee toe ao Gar ae ante; bat me seo, 
between verdict and jndgment, the 
1503, Allowance of claim in part. 

See, 1503, Whenever any claim is presented to an exccntor or administrator, 
or to a judge, and he is willing to allow the same in part, he must state in his 
indorsment the amount he is willing to allow. If the creditor refuse to aceept 
the amount allowed in satisfaction of his claim, he shall recover no costs in any 
action therefor brought against the executor or administrator, unless he recover 
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Onar. VI.) CLAIMS AGAINST THE ESTATE, 


1507. May refer doublful claims, 

Sxo. 1507. If the executor or administrator doubts the correctness of any 
claim presented to him, he may enter into an agreoment in writing, with the 
claimant, to refer the matter in controversy to some disinterested person, to be 
approved by the superior court, or a judge thereof. Upon filing the agreement 
and approval of such court or judge, in the office of tho clerk of the court for 
the county in which the letters testamentary or of administration were granted, 
the elerk must enter a minute of the order referring the matter in controversy 
to the person so selected, or, if the parties consent, a reference may be had in 
the court; and the report of the referee, if confirmed, establishes or rejects the 
claim the same as if it had been allowed or rejected by the executor or admin- 
istrator and judge. [Amendment, approved April 16, 1880; Amendments 1880, 
91 (Ban. ed. 289); took effect immediately.) 

1508. Trial by referee, how confirmed, and ils effect, 

Sxo. 1508, The referoe must hear and determine the matter, and make his 
report thereon to the court in which his appointment is entered. The same 
proceedings shall be had in all respects, and the referee shall have the same 
powers, be entitled to the same compensation and subject to the same control, 
as in other cases of reference. The court may romove the referee, appoint 
another in his place, set aside or confirm his report, and adjudge costs, as in 
actions against executors or administrators, and the judgment of the court 
thereon shall be as valid and effectual, in all respects, as if the same had been 
rendered in a suit commenced by ordinary process. 

1509. Liability of executor, elc., for costs. 

See. 1509, When » judgment is recovered, with costs, against any executor 
or administrator, he shall be individually liable for such costs, but they must be 
allowed him in his administration accounts, unless it appears that the suit or 
proceeding in which the costa were taxed was prosecuted or defended withoyt 
just cause. 
pouty This intended ies eee put of estates in apecnlative gr itnocomary 
1510. Claims ee executor, etc., against estate, 

Seo. 1510. If the executor or administrator is a creditor of the decedent, 
his claim, duly authenticated by affidavit, must be presented for allowance or 
rejection tom judge of the superior court, and its allowance by the judgo is 
suflicient evidence of its correctness, and must be paid as other claims in due 
course of administration. If, however, the judge reject the claim, action 
thereon may be had against the estate by the claimant, and summons must be 
served upon the judge, who may appoint an attorney, at the expense of the 
estate, to defend the action. If the claimant recover no judgment, he must 
pay all costs, including defendant’s reasonable attorney’s fees, to be fixed by 
the court. [Amendment, approved April 16, 1880; Amendments 1880, 92 (Ban. 
ed, 290); took effect immediately.] , 
pe ere pees 
tame timo as any ther Leen Tapas 10 ment of which ra on Est is owner, but 

won. $53; 8. C., 16 Ta. of which no assignment ‘been made 

~ Sb Batata of Oroshy, 30 Cal. 574, where the him, 


ISM. Executor neglecting to give notice to creditors to be removed, 
Seo. 1611, If an exocutor or administrator neglects for two months after hit 
appointment to give notice to creditors, as prescribed by this chapter, the court 








slates, one may 
at the time of h his 


vise 0 
ot it contain a i 
t to enable hedel devisoe to nt che 
” Redfield on Wills, pt. 2, p. 870, no 


1517. 1 ip oalee eck ease Eu onion af ooart 


before the title to the property sald passes. [Amendment, approved April 16, 
1880; Amendments 1880, 92 (Ban. ed. 290); took effect immediately. 


‘Valid sales.—This section has no refer. 276, Where property mortgaged: Secs, 1509, 
ence to boas sales under ony of | ae 7m, ¥ 


attacked collate 


1518. Sa tnt rai welsh alba ay cae 

Suc. 1518. All petitions for orders of sale must be in writing, setting forth 
the facts showing the sale to be necessary, and, upon the hearing, any person: 
interested in the estate may file his written objections, which must be heard and 
determined. A failure to set forth the facta showing the salo to bo necessary 
will not invalidate the subsequent proceedings, if the defect be supplied by the 
proofs at the hearing, and the general facts showing the necessity be stated in 


the order directing the sale. [Amendment, approved March 24, 1874; Amendments 
1873-4, 367; look effect July 1, 1874.) 
1519. But one petition, order, and sale must be had when it is possitile to do so. 

Sne. 1519. When it appears to the court that the estate is insolvent, or that 
it will require a sale of all the property of the estate, of every charactor, to pay 
tho fomily allowance, expenses of administration, and debts, there need be but 
one petition filed, but one order of sale made, and but one sale had, except in 
the case of perishable property, which may be sold as provided in section fifteen 
hundred and twenty-two, The court, when a petition for the sale of any prop- 
erty for any of the purposes herein named is presented, must inquire fully into 
the probable amount required to make all such payments, and if there be no 
more estate than sufficient to pay the same, may require but one 
for tho sale of tho entire estate. In such case the petition must set forth sab- 
stantially the facts required by section fifteen hundred and thirty-seven. 
{Amendment, approved April 16, 1880; Amendments 1880, 92 (Ban, ed. 290); 
took effect immediately.} ‘ 

ARTICLE IL 
GALES OF PENBONAL PROPERTY. 
1522, Perishable and depreciating property to be sold, 

Sxo. 1522. At any time after receiving letters, the executor, administrator, 
or’specinl administrator may apply to the court or judge-and obtain an order to 
soll perishable and other personal property likely to depreciate in value, or 
which will incur loss or expense by being kept, and so much other personal 
property as may be necessary to pay the allowance made to the family of the 
decedent. The order for the sale may be made without notice; but the 
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otherwise order. [Amendment, approved April 16, 1880; Amendments 1880, 93 


(Ban ed. 291); took effect immediately.] 

which has been i De ese ek weer Oo 
confirmed cannot be treated as invalid because pees Sateen the property: 
the administrator received anote fora portion wate of Kibbe, ST 


ARTICLE II, 
SUMMARY SALES OF MINIS AND MINING INTERESTS, 
1529. Afines may be sold, how, 

Seo. 1529, When it appears from the inventory of the estate of any decedent 
that his estate consists in whole or in part of mines, or interests in mines, such 
mines or interests may be sold under the order of the court having jurisdiction 
of the estate, aa hereinafter provided. [Amendment, approved April 16, 1880: 
Amendments 1880, 93 (Ban, ed, 291); took effect immediately. 

1580. Petition for sale, who may jfile and what to contain. 

Sexo, 1530. The executor or administrator, or any heir at law, or creditor of 
the estate, or any partner or member of any mining company, in which inter- 
ests or shares are held or owned by the estate, may file in the court # petition, 
in writing, setting forth the general facts of the estate being then in due course 
of administration, and particularly describing the mine, interest, or shares 
which it is desired to sell, and particularly the condition and situation of the 
mines or mining interests, or of the mining company in which such interests or 
shares are held, and the grounds upon which the sale is asked to be made. 
[Amendment, approved Aprit 16, 1880; Amendments 1880, 98 (Ban. ed. 291); 
took effect émmediately.] 

Tho petition for sale must sct forth theoon- It-seems that this petition need not be verified: 
dition of the property inorder to give theconrt Id. Under section 1637 verification ia meccs= 
jurisdiction: Estate of Boland, 65 Cal. 310, sary: Id, 

1581, Order to show cause, how made, and on what notice. 

Sno, 1531. Upon the presentation of such petition, the court, or a judge 
thervof, must make an order directing all persons interested to appear before 
such court, at a time and place specified, not less than four or more than ten 
weeks from the time of making such order, to show cause why an order sould 
not be granted to the executor or administrator to sell such mino, mining 
interests, shares, or stocks, ns are set forth in the petition and belonging to the 
estate. A copy of the order to show cause must be personally served on all 
persons interested in the estate, at least ten days before the time appointed 
for hearing the petition, or published at least four successive weeks in such 
newspaper a8 such court or judge shall specify, If all persons interested in 
tho estate signify in writing their assent to such sale, the notice may be dis- 
pensed with. [Amendment, approved April 16, 1880; Amendments 1880, 98 (Ban. 
ed. 292); took effect immediately. | 
1532. Order of sale, when and how made. 

Sno. 1532. If, upon hearing the petition, it appears to tho satisfaction of the 
court that it is to the interest of the estate that such mining property or inter- 
ests of tho estato should be sold, or that an immediate salo is necessary in 
order to secure the just rights or interests of the mining partners, or tenants 
in common, such court must make an order authorizing the executor or ad- 
ministrator to sell such mining interests, mines, or shares, as hereinafter pro- 
vided. [Amendment, approved April 16, 1880; Amendments 1880, 94 (Ban, ed 
202); took effect immediately.) 
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separate property; the names of the legatees and deviseos, if any, andof tho 
heirs of the deceased, so far as known to the petitioner. If any of the mat- 
ters here enumerated cannot be nscertained, it must be so stated in the poti- 
tion; bute failure to set forth the facts showing tho sale to be necessary will 
not invalidate the subsequent proceedings, if the defect be suppliod by the 
proofs at the hearing, and the general facta showing such necossity be stated 
in the decree. [Amendment, approved April 16, 1880; «Amendments 1880, 94 
(Ban. ed. 292); took effect immediately. } 

Potition: Sec. 1518. If executor omits to the land: ees Yori 
apply, any other ms may: Soc, 1545, ar |. 497. meena, ne 

‘Furiedlotional tacta: See 1596, note. Pro- iiss ZArwcatep gated oy of the 
aumnptions aa to jurisdiction; eae) 18; and seo heirs Pape ne 
Tewb v. Seriber, 18 Cal. 499. ting facts in 
order: Sec, 1704. There is rolhing in the in jerntaon oS ee ee 
statute which makes it necessary that an no» 
countof theereoutor’, cte., transactions should Glency of Sie ptt ion in oe complying tuts tho 
fre readerety and a Gaal ‘adjudication be had oe the statute: a 
pat ity before the court can make the onter. 5 Cal. 

in not required to show a settled account or 
allowance before he can sell to meet expenses, 
All the court had power to do is to avcertaln: 

Whether there in a nocessity for 
“th and 2 How much land onght to be 
sold. A finding that the estate is indebted to 
the executor in a certain snm on account of ex- 

penses incurred in the course of administra 
Yes mosh be undérstood merely aa a definite 
modo of finding » 2 logal Beeler for a male: 
Abita v, Burnett, 33 the probate 
ourt aoquirea jaridletion to direct the sale of 
the real entate left by Wy the dees and the 
same in sold by the administrator with the will 


annexed, and a deod given to the purchaser, 


objections that the: which the sale fective 

was made, was not a debt for which the land tion fi) el under 

stood charged under the will, and that itwas tidn must be verified: Batate of Boland, 56 Ta 
not prosented to the administrator for allow- 310. 

ance, shold be taken in the probate court, or Return of sale; aoe 1517. 

by appeal, and cannot be raised ina collateral Summary sale of mine; Seo, 1590, ante, 


1538. Order fo persons interested to appear, 

Seo, 1538. If it appears to the court or judge, from such petition, that itis 
necessary to sell the whole or somo portion of the real estate for the purposes 
and reasons mentioned in the preceding section, or any of them, such petition 
aust be filed and an order thereupon made, directing all persons interested in 
the estate to appear before the court, at a time and place specified, not leas than 
four nor more than ten weeks from the time of making such order, to show 
cause why an order should not be granted to the executor or administrator ‘to 
sell 90 much of the real estate of the docedent as is necessary. 


1539. Copy to be sereed—Assent in writing to dispense with notice. 

Seo. 1539. A copy of the order to show cause must be personally served on 
all persons interested in the estate, any general guardian of a minor so inter- 
ested, and any logateo, or deviseo, or heir of the decedent, provided they aro 
residents of the county, at least ten days before the time appointed for hearing 
the petition, or be published four successive weeks in such newspaper in the 
county as tho court or judge shall direct, If all persons interested in the estate 
join in the petition for tho sale, or signify in writing their assent thereto, the 
notice say be dispensed with, and the hearing may bo had at any time. 
[Anuendownt, approved March 24, 1874; Amendments 1873-4, 870; took affect 
July 1, 1874. 
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She reste iti the te i 

ve is error merely: Bopd v, Blankman, 29 Td, 

ot ‘eaten aplontn for bl abet 

nec. 1039. 

1544. What the order of sale must contain—Public or private sale, 

Src, 1544, The order of sale must describe the lands to be sold and the 
toms of sale, which may be for cash, or on » credit not exceeding one year, 
payable in gross or in installments, and in such kind of money, with interost, 
as the court may direct. The Innd may be sold in one parcel or in subdivisions, 
as the executor or administrator shall judge most beneficial to the estate, unloss 
the court otherwise specially directs. If it appears that any part of auch real 
estate has been devised and not charged in such devise with the paymont of 
debts or legacies, the court must order the remainder to be sold before that so 
dovised, Every such sale must be ordered to be made at public auction, unless, 
in the opinion of the court, it would benefit the estate to sell the whole or some 
part of such real estate at private sale; the court may, if the same is nsked for 
in tho petition, order or direct such real estate or any part thereof to be sold at 
either public or private sale, as the executor or administrator shall judge to be 
most beneficial for the estate. If the executor or administrator noglects or 
refuses to make a sale under the order and as directed therein, he may be com- 
pelled to sell, by order of the court, made on motion, after duo notice, by any 
party interested. 

Seo next section, 

1545, Interested persons may apply for order of sale, 

Sro. 1545. If the executor or administrator neglects to apply for an order 
of sale when it is necessary, any person may make application therefor, in the 
same manner as the executor or administrator, and notice thereof must be given 
to tho executor or administrator, before the hearing. The petition of such 
applicant must contain as many of the matters set forth in section fifteen 
hundred and thirty-seven as he can ascertain, and the decree of sale must fix 
the period of time within which the executor or administrator must make the 
fale, 


Order need not recite frets: Sec, 1704; nor 

need the order give an exact di of the tho 

real estate: Stuart v. Allen, foc 503. Bat 

the order must be in itself auificient, and to 

make it #0 the description of the land to be 

told must be sufficiently definite and Meg TH 

without reference to extrancous ye ‘The 

description cannot be helped out by referring 

renin Hilly. ron Wes Coat ay apts Iaseere 

Cronby v, Dosa, Pate io execu! proceed amd 

‘Tt the ‘executor, ote., make an agreement to to al order, and such 

sell real estate, in consideration that the pur. pear 

cchiaver will give an agrood aum at tho sale, aud 


1546, Deer OY i Oa Eee 
was repealed by act approved March 24, 1874; Amendments 1873-4, 371; took 


Section 
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1547. Notice of sale, 

Sxe, 1547, Whon a asle is ordered, and is to be made at public auction, 
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Sale on crodit.—Where the defendant held 
a mortgage on the lots sold, the amount of 
ie ese his bids, 

mortgage debt was drawing two and a 
ba tr cu inte re emt noe 
was to have been cash and agora in 
ninety days with interest at one per cen 
mon ad the bidder lind the ‘priviloge’ to 
1552. Hearing and setting aside sale, and when resale may be ordered, 

Sxo. 1552, The executor or administrator, after making any sale of real 
estate, must make a return of his proceedings to the court, which must be filed 
in the office of the clerk, at any time subsequent to the sale, A hearing 
the return of the proceedings may be asked for in the return or by petition 
subsequently, and thereupon the court or judge must fix the day for the hearing, 
of which notice of at least ten days must be given by the clerk, by notices 
posted in three public places in the county, or by publication in a newspaper, or 
both, as the court or judge shall direct, and must briefly indicate the land sold, 
the sum for which it was sold, and must refer to the return for further particu- 
lars. Upon the hearing, the court must examine the return and witnesses in 
relation to the same, and if the proceedings were unfair, or the sum bid dis- 
proportionate to the value, and if it appear thata sum exceeding such bid at 
least ten per cent, exclusive of the expenses of a new sale, may be obtained, the 
court may vacate the sale and direct another to be had, of which notice must 
be given, and the sale in all reepects conducted as if no previous sale had taken 
place; if an offer of ten per cent more in amount than that named in the return 
be made to the court in writing, by a responsible person, it is in the discretion 
of the court to accept such offer and confiffirthe sale tosuch ‘person, or to order 
anewsale, [Amendment, approved April 16, 1880; Amendments 1880, 95 (Ban, 
ed, 294); took effect immediately. ] 


$3 1592-1554 


‘the whole the sale, 
of Here of the court directed aie wie creat 
‘to be credited 


per lock y, Guy, 9 Cal, 197, 


Notice, contents of; Seo, 1712, 
owes and trusta for sale: Sec. 1561, 


ae ‘bid.— Where there is a new bid of ten 
per cent more than the amount bid at the mle, 
and the court refuses to confirm the sale, it 
may continue the matter, and at a subsequent 


‘and if in the onder refusing to confirm the xale 
a clauve is inadvertently included 

the ale void, the court may at a snbyouet 
term necept ‘the new bid: anes ¥, Warner, 


Attorney, court 


pain Gee ia ee 


term accept the new bid or order a new mile; 


1553, May jfile objections, when and who. 

Sec. 1553. When return of the sale is made and fied, any person interested 
in the estate may file written objections to the confirmation thereof, and may 
be heard thereon, when the return is heard by the court or judye, and may pro- 
duce witnesses in support of his saga: 

Persons interested: Sev. 1540, note. 

Objectiona—A person interested may 
ject that the sureties on the additional 
1554. When order of confirmation is to be made, aud when not. 

Sec. 164. If it appears to the court that the sale was legally made and 
fairly conducted, and that the sum bid was not disproportionate to the value of 
the property sold, and that a greater sum, as above specified, cannot bo 
obtained, or if the increased bid mentioned in section fifteen hundred and fifty- 
two be made and accepted by the court, the court must make an ordor confirm- 
ing the salo, and directing conveyances to be executed. The sale, from that 
time, is confirmed and valid, and # certified copy of the order confirming it and 
directing conveyances to be executed must be recorded in the office of the 
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1559, Sale of real estate to pay legacivs. a 
Prieta Le ‘March 24, 1874; Amendments 1879-4, 371; took 
1560. Where payment of debts, elc., provided for by will, 

Sxc. 1560. If the testator makes provision by his will, or designates tha 
estate to be appropriated for the payment of hia debts, the experises of adimin= 
istration, or family expenses, they must be paid according to such provision or 
designation ont of tho estate thus appropriated, so far as the same is suflicient, 
1561. Sales without order. 

Sno. 1561. When property is directed by the will to be sold, or authority ia 
given in tho will to sell property, the executor may sell any property of the 
estate without order of the court, and at either public or private sale, and with 
or without notice, as the executor may determine; but the executor must make 
return of such sales as in other cases; and if directions are given in the will as 
to the mode of selling, or tho particular property to be sold, such directions 
must be observed. In either case, no title passes unless the sale be confirmed 
by the court. [Amendment, approved April 16, 1880; Amendments 1880, 95 
(Ban, od. 295); took effect immediately. | 

Power of salo— See, 


5 


] 
ae 


ferris, 15 1d. 256; ve 
[8 Id. 292; Felton v. Butler, 2b 
reais ipa C, 
ler ja t . 

eat tei oe 
session thereunder, defendant can act up out- 
standing title in the exeentor or his testator ast 
against C., even though he could not, from de- 
fents in his deed, or want of power in the exec- 
utor, assert tithe agninat the eatate of doceased: 
Geers y. Haynes, 13 Id, 592, An executors 

I no pridecon of ela of ttn 
proper! uy iminar} a 
Siiplisice with the etatory revisions for 
paper ores the will etootoe tape Sey for contain ty 
ex) wer in the will aut! a 
fa the sta by witch We eppeire Wy Seuded $e) ed eaxenlnaticnt Coc 1 1 Com baa 
have been mado: White v. Moses, 21 Id. 43. Ree notification or appearance of 
‘Where the will authorizes the act, it is to be probate court has ne peer te 
looked to on the question of breed and if aalo; Perkins v, Gridley, 4) Cal. 100, 
found sufficient, the act must be declared valid: 


1562. Where provision by will insufficient, 

Sxe. 1562. If the provision made by the will, or the estate appropriated 
therefor, is insufficient to pay the debts, expenses of administration, and family 
expenses, that portion of the estate not devised or disposed of by the will, if 
any, must be appropriated and disposed of for that purpose, according to the 
provisions of this chapter. 

1563, Estate subject to debts, eto, — 

Szo, 1563. The estate, real and personal, given by will to legatees or dev- 
izees, is liable for the debts, expenses of administration, and family expenses, in 
proportion to the value or amount of the several devises or legacies, but spe- 
cific devises or legacies are exempt from such liability, if it appears to the court 
necessary to carry into effect the intention of the testator, and there is other 
sufficient estate. 2 
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exponses of the sale, first, to the payment and satisfaction of the mortgage or 
lien, and the residue, if any, in due course of administration, The 

of the purchase money to the satisfaction of the mortgage or lien must be made 
without delay; and the land is subject to such mortgage or lien until the pur- 
chase money has been actually so applied, No claim against any estate, which 
has been presented and allowed, ia affected by the statute of limitations, pend- 
ing the proceedings for the settlement of the estate. The purchase money, or 
so much thereof as may be sufficient to pay such mortgage or lien, with interest, 
and any lawful costs and charges thereon, may be paid into the court, to be 
received by the clerk thereof, whereupon the mortgage or lien upon the land 
must cease, and the purchase money must be paid over by the clerk of the 
court without delay, in payment of the expenses of the sale, and in satisfaction 
of the debt to secure which the mortgage or other lien was taken, and the sur- 
plus, if any, at once returned to the executor or administrator, unlesa for good 
cause shown, after notice to the executor or administrator, the court otherwise 
directs, [Amendment, approved April 16, 1880; Amendments 1880, 97 (Ban, ed. 
295); took effect immediately. | 
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rph sie) “aed e the statute in ref- of hia death, and such as the estate may have 
ference to distrluution of amots and payment acquired; Afe rem, 
Gk debts,” ‘The creditor gota the Donokt ot the 4 ; 
ae at with the seep 4 — Claim not affected Untaton —A da 
no obli, ion to or conti any er 

mySban thee ts skated by the seesee 


ea a oe 
chased the land mot and credited ene Cal, Ly 
mortgage debt with amount of his bid, less ton Pemtece teaaas allowed claim pens 
= ent pald to the cumeny ae it was oy administration, see Evate of Schroeder, 40 
1 Jal paymant in discharge of his purchase: Re 306, 
‘39 Td. 306; eee soc. 1570, 
re The holder of the mortgage or lien may purchase the lands. 

Seo. 1570. At any sale, under order of the court, of lands upon which there 
isn mortgage or lien, the holder thereof may become the purchaser, and hia 
receipt for the amount due him from the proceeds of the sale isa payment pro 
tanto. If the amount for which he purchased the property is insufficient to 
defray the expenses and discharge his mortgage or lien, he must pay to the 
court, or the clerk thereof, an amount sufficient to pay such expenses. [Amend= 
ment, approved April 16, 1880; Amendments 1880, 97 (Ban. ed. 295); took effet 
immediately. ] 
157L. Administrator and excoulor liable for misconduct in sale, 

Sue. 1571. If there is any neglect or misconduct in the proecedings of the 
executor in relation to any sulo, by which any person interested in the estate 
suffers damage, the purty aggrieved may recover the same in an action upon the 
bond of the executor or administrator, or otherwise,” 

1572, Fraitdulent sales, ‘ ‘ 

Sxo, 1572, Any executor or administrator who fraudulently sells any real 
estate of a decedent contrary to or otherwise than under the provisions of this 
chapter is liable in doublo tho value of the Iand sold, as liquidated damages, to 
be poreed a an action ody the person having an estate of inheritance bis, 


salo,—An aduinis- , frandulent suggestion, or 
with the value of Sand mt mnieinctt ‘the order of wales pean 
ee bon w Sage, BT 
it is shown that he has guilty of 
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the estate, or iota tothe tects een to ale, wns dissolved before her death, he fact at a 
widow; and it is for the rt to dis member of the other than 
tribute the re Smith vy, Walker, 33 Cal. 385, 


not tho 
Fron i mets liability to ‘the dobte: _ 
Rtistana en the wife, though the frm Tock Werwen id 00. a 


1586. Actions on isco crvsine & cinta: aa a 
administrator. 
Sno. 1586. An administrator may, in his own name, for the use and benefit 
of all parties interested in the estate, maintain actions on the bond of an exeeu- 
tor, or of any former administrator of the sume estate. 


1587. What executors are not parties to actions. 

So, 1587, In actions by or against executors, it is not necessary to join 
those as parties to whom letters were issued, but who have not qualified. 
1588, May compound. 

Seo. 1588. Whenever a debtor of the decedent is unable to pay all his debts, 
the executor or administrator, with the approbation of the court, or a judgo 
thereof, may compound with him and give him a ‘discharge, upon receiving a 
fair and just dividend of his effects. A compromise may also be authorized 
when it appears to be just, and for the bestinterest of the estate. [Amendment, 
approved April 16, 1880; Amendments 1880, 98 (Ban. ed. 297); took effect inmme~ 
diately. 


Compromising debts duo decedent.—Tho protection of the 
common-law pawer of executors or siiministra- ton v. Holes, 
tora to compromise debts due their ra is Dunne, 
not intended to be abridged by this xection; the oe rextyben hibcealteerae 


authority here given to compromixe with’ the 
consent of the court is designed simply for the 
1589. Recovery of property fraudulently disposed of by testator. 

Sec. 1589. When there is a deficiency of assets in the hands of an executor 
or administrator, and when the decedent, in his life-time, has conveyed any real 
estate, or any rights and interests therein, with intent to defraud his creditors, 
or to avoid any right, debt, or duty of any person, or has #0 conveyed such 
estate that by law the deeds or conveyances are void as against creditors, the 
executor or administrator must commence and prosceute to final judgment any, 
proper action for the recovery of the same; and may recover for the benefit of 
the creditor all such real estate so fraudulently conveyed; and may also, for the 
benefit of the creditors, sue and recover all goods, chattels, rights, or credits 
which have been so conveyod by the decedent in his life-time, whatever may 
picks been the manner of such fraudulent conveyance. 

wlan petals to does not to excluile the creditors 
out eee fi ut 


beneficiaries: Seo, 
to bring action: Seon 1 1462, 1581- 
FANCOB: Lychee Load 
1501, 


seaerndibecn at 
tr ac mie hy the lines Posi ig the rghte 
thant Penes Moonen i ete 

1590, When exeoutor fo sue, as provided in preceding acotion. 

Sxo, 1590. No executor or administrator is bound to suo for such estate, as 
mentioned in the preceding section, for the benefit of the creditors, unlews on 
application of creditors, who must pay such part of the costs and expenses of 
ile te ht alae sk mata nee 


ght, an coedleing Mieaie e 








Cuar, IX.) CONVEYANCES BY EXECUTORS AND ADMINISTRATORS. §§ 100-100) 


1600. Conweyances, when ordered to be made. 

Sve, 1600. If, after a full hearing upon the petition and objections, and 
examination of the facts and circumstances of the claim, the court is satisfied: 
that the petitioner is entitled to a conveyance of the real estate described in the 
petition, a decree authorizing and directing the executor or administrator to 
execute a conveyance thereof to the petitioner must be made, entered on the 
minutes of the court, and recorded. 


ee iiiide directing the conveyance sought is appelable: Ewale 
Corwin, 61 160, sf 


1601. Execution of conveyance, and record thereof. 

Sec. 1601. Tho oxecutor or administrator must execute the conveyance 
according to the directions of the decree, a certified copy of which must be 
recorded with the deed in the office of the recorder of tho county where the 
lands lie, and is prima facio evidence of the corroctness of the proceedings, and 
of the authority of the executor oradministrator to make the conveyance. | Amend- 
ment, approved March 24, 1874; Amendments 1873-4, 371; look effect July 1, 1874.] 
1602. Rights of petitioner to enforce contract. 

Src. 1602. If, upon hearing, as hereinbefore provided, the right of the 
petitioner to have a specific performance of the contract is found to be doubt- 
ful, the court must dismiss the petition without prejudice to the right of the 
petitioner, who may, at any time within six months thereafter, proceed by action 
to enforce a specific performance thereof. [Amendment, approved April 16, 1880; 
Amendments 1880, 99 (Ban, ed. 298); took effect immediately. | 
1603. Effect of conveyance. 

Sexo, 1603. Every conveyance made in pursuance of a decree, as provided in 
this chapter, shall pass the title to the estate contracted for as fully as if the 
contracting party himself was still living and executed the conveyance. [Ameni- 
ment, approved April 16, 1880; Amendments 1880, 99 (Ban. ed. 298); took effect 
‘immediately.} 

1604. Effect of recording copy of decree. 

Sec. 1604. A copy of the decree for a conveyance, as provided in this chap. 
ter, duly certified and recorded in’ the office of the recorder of the county where 
the lands lie, gives the person entitled to the conveyance a right to the posses- 
sion of the lands contracted for, and to hold the anme, according to the terms 
of the intended conveyance, in like manner as if they had been conveyed in 
pursuance of the decree, [Amendment, approved April 16, 1880; Amendments 
1880, 99 (Ban, ed. 298); took effect immediately, } 

1605. Recording decree does not supersede power of court lo Iwi 

Src. 1605. The recording of any decree, as provided in the preceding section, 
shall not prevent the court making the decree from enforcing the same by other 
process, 


1606. Where party to whom conveyance to be made is dead, 

Sxc, 1606. If the person entitled to the conveyance dics before the com- 
mencement of proceedings therefor under this chapter, or before the eomple- 
tion of the conveyance, any person entitled to succeed to his rights in the eon- 
tract, or the executor or administrator of such decedent, may, for the benefit of 
the person so entitled, commence such procesdings, or prosecute any already 
commenced, and the conveyance must be so made as to vest the estate in the 
persons entitled to it, or in the executor or administrator, for their benefit, 

oT 








Csr. X.)  ACOOUNTS OF EXECUTORS AND ADMINISTRATORS, {16141010 


1614. Not to profit or lose by estate. 

Sve. 1614. He shall not make profit by the increaso, nor suffer loss by the 
decrease or destruction, without bis fault, of any part of the estate. He must 
account for the excess when he sells any part of the estate for more than the 
appraisement, and if any is sold for less than the appraisement, be is not 
responsible for the loss, if the sale has been justly made, 

Hew Sa teabseay th Serer ees oka 45 wees 1S 1010 a 
the use of the money of the estate: Extate of 
1615. Uncollected debts without fault, 

Sno. 1615. No executor or administrator is accountable for any debts due to 
the decedent, if it appears that they remain uncollected without his fault, 
1616. Compensation of executor and administrator, 

Seo. 1616. He shall be allowed all necessary expenses in the care, ntanagement, 
and settlement of the estate, including reasonable fees paid to 
conducting the necessary proceedings or suits in courts, and for his services such: 
fees as provided in this chapter; but when the decedent, by his will, makes some 
other provision for the compensation of his executor, that shall be a full com- 
pensation for his services, unless, by a written instrument, filed in the court, he 
renonnces all claim for compensation provided by the will. [Amedment, 
proved April 16, 1880; Amendments 1880, 99 (Ban. ed. 298); took effect imme- 
diately, 

ae expenses,—An administrator 
cannot pay ont the money of the estate to re- 


move an incumbrance from the property of 
the estate, which debt the estate is in no way 


way 
ic for, He is not to pay off, at dis 


respon. 
cretion, all incumbrances resting on the 
erty, upon the notion that property: ae 
crease in , and thereby a speculation be 
made for the estate. Bub see vec, 1513. Ifa 
caso should arise in which a great anorifice would, 
ensue anloss money were paid to discharge an tor had 
Inaarmbranoy, the oourh) might antec the ex; 
nditare. an administrator beyond 
The’atrict Iina-eof hia duty, he can roosive 130 
bear the loss: 2 id. 


HIHIE 


j 
Fs 
HE ? 


through counsel in a matter 
of unsettled practice at the time, they were 
when they might probably have boon 

from’ the contestant, but they will be allowed 
te hin as ex) of administration: Abile v. 


Burnett, 33 Cal. 
mooeya 
tate, at a 


juest of a former administrator, in the prosecu- 
tion of certain claims in favor of the estate, in 
the land-olfice at San Francisco, are 

of administration, and allowable in the 
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1633, Day of setilement to be appointed; notion thereof. 

Seo, 1633. When any account is rendered for settlement, the court, ora» 
jndge thereof, must appoint a day for the settlement thereof; the clerk muat 
thereupon give notice thereof by causing notices to be posted in at least three 
public places in the county, setting forth the name of the estate, the executor 
or administrator, and the day appointed for the settlement of the aceount. The 
court, ora judge thereof, may order such further notice to be given as may be. 
proper, [Amendment, approved April 16, 1880; Amendments 1880, 101 (Ban. ed. 
800); took effect immediately. ] ‘ 
1634. Final settlement and distribution, ry 

Sec. 1634. If the account mentioned in the preceding section be for a final” 
settlement, and a petition for the final distribution of the estate be filed with 
said account, the notice of the settlement must state those facts, which notice 
must be given by posting a publication, as the court may direct, and for auch 
time as may be ordered. On the settlement of said account, distribution and 
partition of the estate to all entitled thereto may be immediately had, without 
further notice or proceedings. [Amendment, approved March 11, 1876; Amend- 
ments 1875-6, 104; took effect ninety days after passage. | 
1685, Interested party may file exceplions to account, 

Sno, 1635. On the day appointed, or any subsequent day to which the hear- 
ing may be postponed by the court, any person interested in the estate may 
appear and file his exceptions in writing to the account, and contest the same. 

Person interested.—A creditor is within One who files an opposition, on the 

i 26 that he has a contingent claim, must 

his facta showing that 
existe, It is not mificlent to a 

firet duty cast upon the court is inc certain 

whether a person has any interest, If it 

turns out ho has none, he must be excluded 

from any further participation, The decision 

rests very much in the discretion of the court, 

and any doubt ought to be resolved in favor 

of the petitioner, however remote or contin- 


ent his interest may be; or in other 
Eine bas the appeartnon of an intereat, bis 


Seaton! of ea copia ee is not 
peateimacs Of toe pare claire the right to A general averment of such dili 
contest: Garwood ¥. Garwood, 29 Cal, 519, will not do: Williams y, Price, 11 Td, 21 
1636, All matlers may be contested by the heirs, 

So. 1636. AN matters, including allowed claims not passed upon on the 
settlement of any former account, or on rendering an exhibit, or on making a 
decree of sale, may be contested by the heirs, for cause shown. The hearing 
and allegations of the respective parties may be postponed from time to time, 
when necessary, and the court may appoint one or more referees to examine 
the accounts and make report thereon, subject to confirmation; and may allow 
‘a reasonable compensation to the referods, to bo paid out of the estate of the 
decedent. 

Allowed claims may be contested on settling account; Bwato of Hill, 62 Cal. 196; Beinte of 
Loshe, Wh, 413. 

1687, Setilement of account, ie when not conclusive. 
Sexo. 1637. The settlement of the account and the allowance thereof by the 


court, or upon appeal, is conclusive against all persons in any way interested in 
63 











nar, XL} OF ESTAT ($8 1652-1001 
1652, Final account, when to be made. 

Seo. 1652, At the time designated in the last section, or sooner if within. 
that time all the property of the estate has been sold, or there are sufficient 
funds in his hands for the payment of all the debts due by the estate, and the 
estate be in a proper condition to be closed, the executor or administrator must. 
render a final account, and pray « settlement of his administration. 


1653. Neglect to render final account, how treated, 

Sro, 1653, If he neglects to render his account, the same proceedings may 
‘be had as prescribed in this chapter in regard to the first account to be rendered 
by him; and all the provisions of this chapter relative to the last-mentioned 
account, and the notice and settlement thereof, apply to his aceount presented 
for final settlement. . 


CHAPTER XI. 
OF THE PARTITION, DISTRIBUTION, AND FINAL SETTLEMENT OF ESTATES. 
Axvictxy L Pauttan Disrarnvrtoy Paton to Foxay Seerrimexet, 
TL, Desrmerion on Frxau Serruxment,.... 
TH, Disrainution awp PARTEION.. ... 00.0005 
IV, Acgers vox Armsent Ivrenesrep Pantizs—Dischancr or Exxceron on 
ADMINISTRATOR. 60000002 seeeeee eee eeenenees wate ee ceeteteeewenereees 1OOR 


ARTICLE I. 
PARTIAL DISTRIBUTION PRIOR TO PINAL SETTLEMENT, 
1658. Payment of legacies upon giving bonds. 

Sxo, 1658, At any time after the lapse of foax onthe tress the teasing 
letters testamentary or of administration, any heir, devisee, or legatee may pre- 
sont his potition to the court for the legacy or share of the estate to which he 
is ontitled, to be given to him upon his giving bonds, with security, for the pay- 
ment of his proportion of the debts of the estate. 

Partial distribution: See sc, {1a infra, i expresly appropria i 
The executrix may appeal from the order of payment of the legacies; 2. Proporty not din- 
partial Gistriktion, but such order will not be posed of by the will: ich i 
reversed unless error is made to ay the vised or bequeath 
record: Hata of Kelly, 68 Cal. Froperty wich’ specitiallysiavs 
97, wud. 7, ian 

, subil, 7. 

Payw —Th vty of 
tater easeph ae oberon trace ee ee 
in this code and the Code of Civil lon 
must be resorted to for the payment of legacies 
in the following order: 1, The property which 
1659, Notice of application for legacies, 

Seo, 1659. Notice of the application must be given to the executor or admin- 
istrator, personally, and to all persons interested in the estate, in the same man- 
ner that notice is required to be given of the settlement of the account of an 
executor or administrator, 

1660. Executor or ofher person thay resist application, 

Src, 1660, The executor or administrator, or any person interested in the 
estate, may appear at the time named and resist the application, or any other 
heir, tlevisee, or legatee may make a sitnilar application for himself. 

Appeal from order of partial distribution: Sce seo, 1658, in note. 

1661. Decree. 

Sec. 1661. If, at the hearing, it appear that the ostato is but little indebted, 
and that the share of the party applying may be allowed to him without logs to 

sor 
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ia conclusive as to the rights of heirs, legatees, or devisees, f 
reversed, set aside, or modified on appeal. 


Legacies drow foberest pee Civil Cees ser 
usder Je, BOC 
tions 1369, after they become due: 
ve atl 0 Ca 8, wil mle in Team 
operating upon propert there 
be int i re if 
SOGRAL oer ranprad et tu tac et eer 


In thoes atates which havo been established 
territery acquired since the revolution, where 
nach territory was not at the time of its acqui- 
nition occupied by an organized and civilized 
community, but ‘where tion, 

the establishment of government, was formod 


country, organized governments existed, the 
laws of which remained in force until they 
Proper authority and now 
A In the absence of 
proof as to the laws of Texas, the laws of this 
btate in inter i ill made in that state Id. 454. 
il i i discovery of 


ith 
administration may be taken out on: 
Persons entitled thereto. 


‘of an interest in the estate of a 
ing a power of to havo 
ire 


heir or dovisee, xoay be garuisheod by a ered- fntorest distributed to him (the 
itor of tho distributes, or may be reached by not a deod therefor, ia Bond bp the decree 
lings su lementary te execution: He distributing the intereat to the seller, 

Vera, 85 1d. 82, A final decree making dis- chaser nob asserting his right In the 
tribution of an entire estate is, until reversed v. Cal. 
‘or modified on appeal, an investiture of the Seca 8 
absolute right and title to the same in the dis- mulled: 
1667. Distribution when decedent was not a resident of the state, 

Src. 1667. Upon application for distribution, after final sectlement of the 
accounts of adininistration, if the decedent was a non-resident of this state, 
leaving a will which has been duly proved or allowed in the state of his resi- 
dence, and an authenticated copy thereof has been admitted to probate in this 
state, and it is necessary, in order that the estate, or any part thereof, may be 
distributed according to the will that the estate in this state should be delivered 
to the executor or administrator in the state, or place of his residence, the court 
may order such delivery to be made, and, if necessary, order a sale of the real 
ostato, and 9 like delivery of the proceeds. The delivery, in accordance with 
the order of the court, is a full discharge of the executor or administrator with 
the will annexed, in this state, in relation to all property embraced in such 
order, which, unless reversed on appeal, binds and concludes all partios in 
interest. Sales of real estate, ordered by virtue of this section, must be mado 
in the same manner as other sales of real estate of decedonts by order of the 
court.’ [Amendment, approved April 16, 1880; Amendmwnts 1880, 102 (Ban, ed. 
B01); Look effect immediately.) 
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devisees, or legatees as if there were no other estate to be divided, but the com- 
missioners first appointed must, unless otherwise directed by the court, make 
division of such real estate, wherever situated within this stato. [Amendment, 
approved Aprit 16, 1880; Amendments 1880, 108 (Ban. ed. 302); took effect im= 
mediately. | 


1678, Partition though some heirs have parted with their interest, 

Sve. 1678, Partition or distribution of the real estate may be made as pro- 

vided in this chapter, although some of the original heirs, logatecs, or devisecs 
may have conveyed their shares to other persons, and such shares must be 
assigned to the person holding the same, in the same manner as they otherwise 
would have been to such heirs, legatees, or devisees. 
aes only the ft fin alienee, eaaraiios walle De Ohare we fe hea Tb Cal, 9, 
receiving a coareyance immediately from the 
1679, Shares to be set out by metes and bounds. 
+ Sxo. 1679. When both distribution and partition are made, the several 
shares in the real and personal estate must be set out to each individual in pro- 
portion to his right, by metes and bounds, or deseription, so that the same ean 
be easily distinguished, unless two or more of the parties interested consent to 
have their shares set out 80 a8 to be held by them in common and undivided. 


1680. Whole estate may be assigned to one, in certain cases, 

Sec. 1680. When the real estate cannot be divided without prejudice or 
inconvenience to the owners, the court may assign the whole to one or more of 
the parties entitled to share therein, who will accept it, always preferring the 


males to the females, and among children, preferring the elder to the younger, 
The parties accepting the whole must pay to the other parties interested their 
just proportion of the true value thereof, or secure the same to their satisfac- 
tion, or in case of the minority of such party, then to the satisfaction of hia 
guardian; and the true value of the estate must be ascertained and reported by 
the commissioners. When the commissioners appointed to make partition ara 
of the opinion that the real ostate cannot be divided without prejudice or incon- 
venience to the owners, they must so report to the court, and recommend that 
the whole be assigned as herein provided, and must find and report the true 
vilue of such real estate. On filing the report of the commissioners, and on 
making or securing the payment as before provided, the court, if it appears just 
and proper, must confirm the report, and thereupon the assignment is complete, 
and the title to the whole of such real estate vests in the person to whom the 
same is so nasigned. [Amendment, approwed April 16, 1880; Anentnave 1880, 
108 (Ban, ed, 302); took effect immediately, 


1881. Payments for equality of partition, by whom and how. 

Sno. 1681, When any tract of land or tenement is of greater value than any 
one’s share in the estate to be divided, and cannot be divided without injury to 
the same, it may be set off by the commissioners appointed to make partition to 
any of the parties who will accept it, giving preference as prescribed in the pre- 
ceding section. The party accepting must pay or secure to the others such 
sums as the commissioners shall award to mako tho partition equal, and the 
commissioners must make their award accordingly; but such partition must not 
be established by the court until the sums awarded aro paid to the parties 
entitled to the same, or secured to their satisfaction. 

573 
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1692, Agent fo give bond, and compensation. . 

Sec, 1692, The agent must execute a bond to the state of California, to be 
approved by the court, ora judge thereof, conditioned that le shall faithfally 
manage and account for the estate. The court appointing such agent may allow 
a reasonable sum out of the profits of the estate for his services and expenses. 
[Amendment, approved April 16, 1880; Amendments 1880, 104 (Ban, ed, 308); 
took effect immediately.) 


1693. Unclaimed estate, how disposed of. 

Sze. 1693. When personal property remains in the hands of the agent 
unclaimed for a year, and it appears to the court that it is for the benefit of 
those interested, it shall be sold under the order of the court, and the proceeds, 
after deducting the expenses of the sale allowed by the court, must be paid into 
the state treasury. When the payment is made, the agent must take from the 
treasury duplicate reseipts, one of which he must file in the office of the con- 
troller, and the other in the court. [Amendment, approved April 16, 1880; 
Amendments 1880, 104 (Ban, ed, 303); took effect immediately. | 

Unclaimed property.—The court has no shall fail to appear and claim it within a 
rin garnanintodiieacen nae cet aad an 
Farah Mia than Bilis 12 thesius-feakdenk Petal sea! eis. 

1694, When real and personal property of absentec to be eold. 

Seo. 1694. The agent must render the court appointing him, annually, an 
account, showing: 

1. The value and character of the property received by him, what portion 
thereof is still on hand, what sold, and for what; 

2. The income derived therefrom; 

%. The taxes and assessments imposed thereon, for what, and whether paid 
or unpaid; 

4, Expenses incurred in the care, protection, and management thoreof, and 
whether paid or unpaid. When filed, the court may examine witnesses and 
take proofs in regard to the account; and if satisfied from such accounts and 
proofs that it will be for the benefit and advantage of the persona interested 
therein, the court may, by order, direct a sale to be made of the whole or such 
parts of the real or personal property as shall appear to,be proper, and the pur- 
chase money to be deposited in the state treasury. [Amendment, approved 
April 16, 1880; Amendments 1880, 105 (Ban. ed. 304); took effect immediately. 


1695, Liability of agent on his bond. 

Sec, 1695. The agent is liable on his bond for the care and preservation of 
tho cstate while in his hands, and for the payment of the proceeds of the sale 
aa required in the preceding sections, and may be sued thereon by any person 
interested. 


1696, Certificate to claimant, 

Src. 1696, When any person appears and claims the money paid into the 
trossury, the court making the distribution must inquire into such claim, and, 
boing first satisfied of his right thereto, must grant him a certificate to that 
effect, under its seal; and upon the presentation of the certificate to him, the 
controller must draw his warrant on the treasurer for the amount. [Ayendment, 
approved April 16, 1880; Amendments 1880, 105 (Ban, ed. 304); look ¢ffoct imme- 
diately. 
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2. A brief statement ofthe nature of the proceeding; 

8. A direction that the person cited appear al a time and place specified. 
1708. Citation, how iseued. 

Src. 1708, The citation may be issued by the clerk upon the application of 
any party, without an order of the judge, except in cases in which such order 
is by the provisions of this title expressly required. 

1709. Cation, how served. 

Sxo. 1709. The citation must be served in the same manner as a summons in 
a civil action. 

1710. Personal notice given by citation. 

Sec. 1710. When personal notice is required, and no mode of giving it is 
prescribed in this title, it must be given by citation, 
1711. Citation to be served five days before return, 

Sxo, 1711. When no other time is specially prescribed in this title, citations 
must be served at least five days before the return-day thereof. 


1N12. One description of real estate sought to be sold, being published, is sufficient 

Sorall purposes, 

Seo, 1712. When a complete description of the real property of an ostate 
sought to be sold has been given and published in a newspaper, as required in 
the order to show cause why the sale should not be made, such description 
need not be published in any subsequent notice of sale, or notico of » petition 
for the confirmation thereof. It is sufficient to refer to the description con- 
tained in the publication of the first notice, as being proved and on file in the 
court, 

1718. Rules of practice generally. 

Szo. 1713. Except as otherwise provided in this title, the provisions of Part 
IL. of this code are applicable to and constitute the rules of practice in the pro- 
ceedings mentioned in this title. 

Part IL: Seo ante, sea, 37 eb 209. ore tried bey the probate sourt, 


Practice in probate Court Practice asto are fale af Crosby ari ek and 
roving exceptions and ad orarig bd Dull for he ne the agi fod ta thom, unleag waived: 


Gecin, OFCaL 100. Whenever imaoe of fast Se 
1714. New trials and appeals, 

Sxo. 1714, The provisions of Part IT. of this code, relative to new trials and 
appeals—except in so far as they are inconsistent with the provisions of this 
title—apply to the proceedings mentioned in this title. 

Sco anfe, secs. 656 ct seq., and secs. 936 ct seq. 

1715. Time for appeal. 

Src. 1715, The appeal must be taken within sixty days after the order, 
Sen, or judgment is entered, 
ana af an cnr ning mare ef wid Bat rand, Went Gost Re 
Burtom, 1 West Coast Rep, 254; 8, C., 64 Cal. 49; 8.0., 04Cal, ; Betate of Burns, 

1716. Jesuce joined, how tried and disposed of. 

Src. 1716, All issues of fact joined in probate proceedings must be tried in 
conformity with the requirements of Article IL, Chapter II., of this title, and 
in all such prococdings tho party affirming is plaintiff, and the one denying or 
avoiding is defondant. Judgments therein, on the issue joined, as well ax for 
costs, may be entered and enforced by execution or otherwise by the court as 

Cove Cry. Proc. —37 oT 
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1721. Executor, administrator, etc., to be removed when committed for contempt. 

Seo, 1721, Whenever an executor, administrator, or guardian is committed 
for contempt in disobeying any lawful order of the court, or a judge thereof, 
and has remained in custody for thirty days without obeying such order, or 
purging himself otherwise of the contempt, the court may, by order reciting 
the facts, and without further showing or notice, revoke his lettera and appoint 
some other person entitled thereto executor, administrator, or guardian in his 
stead, Amendment, approved April 16, 1880; Amendments 1880, 106 (Ban. ed. 
306); took-effect immediately. } 


1722. Service of process on guardian. 

Seo, 1722. Whenever an infant, insane or incompetent person, has a guar 
dian of his estate residing in this state, personal service upon the guardian of 
any process, notice, or order of the court concerning the estate of a deceased 
person, in which the ward is interested, is equivalent to service upon the ward, 
and it is the duty of the guardian to attend to the interests of the ward in the 
matter. Such guardian may also appear for his ward and waive any 
notice, or order to show cause, which an adult or a person of sound mind 
might do. [Amendment, approved April 16, 1880; Amendments 1880, 107 (Ban. 
ed. 306); took effect immediately.) < 


1723. Disposition of life estate on owner's death. 


Seo. 1723. If any person has died, or shall hereafter die, who at the time of 
his death was the owner of a life estate which terminates by reason of the death 
of such person, any person interested in the property, or in the title therato, in 
which such life estate was held, may file in the superior court of the county in 
which the property is situated his verified petition setting forth such facts, and 
thereupon, and after such notice, by publication or otherwise, as the court may 
order, the court shall hear such petition and the evidence offered in support 
thereof, and if, upon such hearing, it shall appear that such life estate of such 
deceased person absolutely terminated by reason of his death, the court shall 
make a decree to that effect, and thereupon a certified copy of such decroe may 
be recorded in the office of the county recorder, and thereafter shall have the 
same effect as a final decree of distribution so recorded. [Neio section, approved 
March 4, 1881; Statutes and Amendments 1881, 35; took effect immediately.) 


CHAPTER XL 
OF PUBLIC ADMINISTRATOR, 
1726. What estates to be administered by public administrators. 

So. 1726. Every’ public administrator, duly elected, commissioned, and 
qualified, must take charge of the estates of persons dying within his county, 
as follows: 

1. Of the estate of decedents for which no administrators are appointed, 
and which, in consequence thereof, are being wasted, uncared for, or lost; 

2. Of the estate of decedents who have no known heirs; 

3, Of the estates ordered into his hands by the court; and, 
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1781. Civil officers notifying administrator of waste. 

Sxo. 1731, All civil officers must inform the public administrator of all prop- 
erty known to them, Lgstinidy beet pammrghecveigeme tier Fo 
waste, and which, by reason thereof, ought to be in possession of the public 
adiministrator. 

1782. Suits by public administrator, 

Sec. 1732. The public administrator must institute all ae and prosecu- 
tions necessary to recover the property, dobts, papers. or other estate of the 
decedent, 

1783, Order to examme party charged with embezaling eatate. 

Sno. 1733. When the public administrator complains to the superior court, 
ora judge thereof, on outh, that any person has concealed, embezzled, or dis- 
posed of, or has in hia possession any money, goods, property, or effects, to the 
possession of which such administrator is entitled in his official capacity, the 
court or judge may cite such person to appear before the court, and may examine 
him, on oath, touching the matter of such complaint. [Amendment, approved 
April 16, 1880; Amendments 1880, 107 (Ban. ed. 307); took effect immediately.) 


1784. Punishment for refusing to attend, 

S20. 1734. All such interrogutories and answers must be reduced to writing 
and signed by the party examined, and filed in the court. If the person 80 
cited refuses to appear and submit to such examination, or to answer such 
interrogatories as may be put to him touching the matter of wuch complaint, the 
court may commit him to the county jail, there to remain in close custody, 
until he submits to the order of the court. [Amendment, approved April 16, 


1880; Amendments 1880, 107 (Ban. ed, 307); took effect immediately. 


1785. Order on public administrator to account. 

Sxo. 1735. The court may at any time order the public administrator to 
account for and deliver all the money and property of an estate in his bands to 
the heirs, or to the executors or administrators regularly appointed, [Amend- 
ment, approved April 16, 1880; Amendments 1880, 108 (Ban, ed. 307); took effect 
immediately.) 

1788, Every six months to make and publish return of condition of estate. 

Sxo, 1786, The public administrator must, once in every six months, make 
to the superior court, under oath, a return of all estates of decedents which 
have come into his hands, the value of the anme, the money which has come 
into his hands from such estate, and what he has done with it, and the amount 
of his fees and expenses incurred, and the balance, if any, remaining in his 
hands; publish the same six times in some newspaper published in the county, 
or if there is none, then post the same, legibly written or printed, in the office 
of the county clerk of the county. [Amendment, approved April 16, 1880; 
Amendments 1880, 108 (Ban. ed. 307); took effect immediately.) 


1737. Estate moneys, escheats, elo, 

Sro, 1787, It is the duty of every public administrator, as soon as ho shall 
receive the same, to deposit with the county treasurer of the county in which 
the probate proceedings. are pending all moneys of the estate not required for 
the current expenses of the administration; and such moneys may be drawn 
upon the order of the executor or administrator, countersigned by a superior 
judge, when required for the purposes of administration. It shall bo the duty 
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be of full age, or his legal representatives, and to pay over and deliver all the 
estate, moneys, and effects remnining in his hands, or due from him on such set- 
tlement, to the person who is lawfully entitled thereto. Upon filing the bond, duly 
approved, letters of guardianship must issue to the person appointed. In form, 
the letters of guardianship most be substantially the same as letters of adminia- 
tration, and the oath of the guardian must be indorsed thereon that he will per- 
form tho duties of his office as such guardian according tolaw. [ Amendment, ap- 
proved April 15, 1880; Amendments 1880, 65 (Ban. ed. 254); took effect immediately.) 
sini aady eerie yct Cae ime ay Me nee 
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1755. Court may insert conditions in order appointing aaa 

Sec. 1755. When any person is appointed guardian of a minor, the court 
may, with the consent of such person, insert in the order of appointment con~ 
ditions not otherwise obligatory, providing for the care, treatment, education, 
and welfare of the minor, The performance of such conditions shall be a part 
of the duties of the guardian, for the faithful performance of which he and his 
sureties on his bond shall be responsible. [Amendment, approved April 16, 
1880; Amendments 1880, 66 (Ban. ed. 254); look effect immediately.) 

1756. Letters of guardianship and bond of guardian to be recorded. 

Sxo. 1756. All lotters of guardianship issued and all guardians’ bonds exe- 
cuted ander the provisions of this chapter, with tho affidavits and certificates 
theroon, must be recorded by the clerk of the court haying jurisdiction of the 
persons and estates of the wards. [Amendment, approved April 15, 1880; 
Amendments 1880, 66 (Ban. ed. 254); look effect immediately. | 
1757. Maintenance of minor out of income of his own property. 

Sve, 1757. If any minor having a father living has property, the income of 
which is sufficient for his maintenance and education in a manner more ex; 
sive than his father can reasonably afford, regard being had to the situation of 
the father’s family and to all the circumstances of the case, the expenses of the 
education and maintenance of such minor may be defrayed out of the income 
of his own property, in whole or in part, as judged reasonable, and must be 
directed by the court; and the charges therefor may be allowed accordingly in 
the settlement of the accounts of his guardian. [Amendment, approved April 
15, 1880; Amendments 1880, 66 (Ban. ed. 254); took effect immediately.) 

1758. Guardian to give bond—Powers limited. 

Sxo. 1758. Every testamentary guardian must give bond and qualify, and 
has the same powers and must perform the same dutios with regard to the 
person and estate of his ward as guardians appointed by the court, except so 
far as their powers and duties are legally modified, enlarged,or changed by the 
will by which such guardian was appointed. [Amendment, approved April 16, 
1880; Amendments 1880, 67 (Ban. od. 255); fook effect immediately.) 

Custody jy aia ae ea wo fs the ehifld has a father or mother live 
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1759, Power of courts to appoint guardians and next friend not impaired. 
Seo. 1759, Nothing contained in this chapter affects or impairs the power of 
auy court to appoistt a guardian to defend the interests of any minor i 
in any suit or matter pending therein. 
585, 
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1775. Allowance of accounts of joint guardians. 

Sec. 1775, When an account is rendered by two or more joint guardians, 
the court may, in its discretion, allow the same upon the oath of any of them. 
[Amendment, approved April 15, 1880; Amendments 1880, 68 (Ban. ed. 257); took 
affect immediately.) 

1776. Expenses and compensation of guardians. 

Seo. 1776. Every guardian must be allowed the amount of his reasonable 
expenses incurred in the execution of his trust, and he must also have such com~ 
pensation for his services as the court in which his accounts are settled deems 
just and reasonable. 

ARTICLE Iv. 
© «THE SALE OF PROPERTY AND DISPOSITION OF THE PROCEEDS, 
1771. May sell property in certain cases, 

Seo. 1777. When the income of an estate under guardianship is insufficient 
to maintain the ward and his family, or to maintain and educate the ward when 
4 minor, his guardian may sell his real or personal estate for that purpose, upon 
obtaining an order therefor, 


1778. Sale of real estate to be made upon order of court. 

Src, 1778. When it appears to the satisfaction of the court, upon the peti- 
tion of the guardian, that for the benefit of his ward his real estate, or some part 
thereof, should be sold, and the proceeds thereof put ont nt interest, or invested. 
in somo productive stock, or in the improvement or security of any other real 
estate of the ward, hia guardian may sell the same for such purpose, upon 
obtaining an order therefor. 

Order of sale must be in itself sufficient: See the note to sec. 1645, 


1719. Application of proceeds of sales. 

Sec. 1779, If the estate is sold for the purposes mentioned in this article, 
the guardian must apply the proceeds of the sale to such purposes, as far as 
necessary, and put out the residue, if any, on interest, or invest it in the best 
manner in his power, until the capital is wanted for the maintenance of the 
ward and his family, or the education of his children, or for the education of 
the ward when a minor, in which case the capital may be used for that purpose, 
as far as may be necessary, in like manner as if it had been personal estate of 
the ward. 


1780. Snwestments of proceeds of sales. 

Seo, 1780. If the estate is sold for the purpose of putting out or investing 
the proceeds, the guardian must make the investment according to his best 
judgment, or in pursuance of any order that may be made by tho court. 
[ Amendment, approved April 15, 1880; Amendiients 1880, 68 (Ban, ed. 257); took 
offect immediately. | 
1781. Order for sale, how obtained. 

Sxo. 1781. To obtain an order for such sale, the guardian must present to 


the court in which he was appointed guardian a verified petition therefor, setting 
4 589 
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1786. Costs to be awarded to whom. 

Seo. 1786, If any person appears and objects tothe granting of any order 
prayed for under the provisions of this article, and it appears to tho court that 
either the petition or the objection thereto is sustained, the court may, in grant- 
ing or refusing the-order, award costs to the party prevailing, and enforce the 
payment thereof. 

1787. Order of sale, to specify what, 

Sxc. 1787, If, aftera full examination, it appears necessary, or for the benefit 
of the ward, that his real estate, or some-part thereof, should be sold, the court 
may grant an order therefor, specifying therein the-causes or reasons why the 
sale is necessary or beneficial, and may, if the same has been prayed for in the 
petition, order such sale to be made either at public or private sale, 

1788, Bond before selling. 

Seo, 1788. Every guardian authorized to sell real estate must, before the 
sale, give bond to the ward, with sufficient eurety, to be approved by the court, 
or » judgo thereof, with condition to sell the-same in the manner, and to account 
for the proceeds of the sale, as provided for in this chapter and Chapter VII. 
of this title, [Amendment, approved April 15, 1880; enamels 1880, 69 (Ban, 
edt, 258); took effet immediately.) 


1789, All proceedings for sales of property aut to conform to Chapter 

VIL. of thia tifte, 

Sro, 1789. All the proceedings under petition of guardians for sales of prop- 
erty of their wards, giving notice and the hearing of such petitions, granting or 
refusing tho order of sale, directing the sale to be made at public or private salo, 
reselling the same property, roturn of sale and application for confirmation 
thereof, notice and hearing of such application, making orders, rejecting or 
confirming salos and reports of sales, ordering and making conveyances of prop- 
erty sold, accounting and the settlement of accounts, must be had and made as 
required by the provisions of this title concerning estates of decedents, unless 
otherwise specially provided in this chapter. 

1790. Limit of order of sale, 

Sxo, 1790, No order of salegranted in pursuance of this article continues in 

force more than one year after granting the same without a sale being had. 


1T9L. Conditions of sale of reat estate of minor heirs. 

Sxo. 1791. All sales of renl estate of wards must be for cash, or for part cash 
and part deferred payments, the credit in no case to exceed three years from 
date of sale, asin the discretion of the court is most beneficial to the ward. 
Guardians making sales must demand and receive from the purchasers, in ease 
of deferred payments, notes, and a mortgage on the real estate sold, with such 
additional security as the court deems necessary and sufficient to secure the 
prompt payment of the amounts so deferred, and the interest thereon, [Amend- 
nunt, approved April 16, 1880; Amendments 1880, 70 (Ban, ed. 258); took effect 
immediately.) 

1792. Court may order the investment of moncy of the ward, 

Sxo. 1792. The court, on the application of a guardian, or any person inter- 
ested in the-estate of any ward, after such notice to persons interested therein 
as the court shall direct, may authorize and require the guardian to invest the 
proceeds of sales, and any other of his ward's money in his hands, in real ostate, 
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1808. Order appointing guardian, how entered. 

Sro, 1808, Any order appointing a guardian must be entered as and become 
a docree of the court. The provisions of this title relative to the estates of de- 
cedent, 80 far as they relate to the practice in the superior court, apply to pro- 
coodings under this chapter, [Amendment, approved April 15, 1880; Amend- 
ments 1880, 72 (Ban, ed. 261); took effect immediately.] 

pes pagd teibogha ale pine pth she since ah charaBeeet teri 
may be removed at iv 13 Neb, ‘ 
wae Biking, 38 Col, 442; a are ‘ale 
1809. Provisions of section ten hundred and fifty-seven apply to guardians. 

Sno. 1809. The provisions of section ten hundred and fifty-soven aro hereby 
declared to apply to guardians appointed by the court, and to the bonds taken 
or to be taken from such guardians, and to the sureties on such bonds. 


TITLE XII. 
OF SOLE TRADERS. 
811. Who may become sole traders. 

Sze. 1811. A married woman may become a sole trader by the judgment of 
the superior court of the county in which she has resided for six months next 
preceding the application. [Amendment, approved February 26, 1881; Statutes 
and Amendments 1881, 10; ook effect immediately. 

1812. Notice, how given and what to contain. 

Sxo. 1812. A person intending to make application to become a sole tender 

must publish notice of such intention in a newspaper published in the county, 


or if none, then in a newspaper published in an adjoining county, for four suc- 
cessive weeks. The notice must specify the day upon which application will be 
made, the nature and place of the business proposed to be conducted by her, and 
the name of her husband. [Amendment, approved February 26, 1881; Statutes 
and Amendments 1881, 10; took effect immediately.] 

weeks.—When the stat- Statute, how construed.—It was held 
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20, 1861," was suffickent; 

ard, 388. 

1813, Petition, what to contain and when filed. 

Seo, 1813. Ten days prior to the day named in the notice, the applicant must 
file a verified petition, setting forth: 

1. That the application is made in good faith, to enable the applicant to sup- 
port herself, or herself and others dependent upon her, giving their names and 
relation; 

2. The fact of insufficient support from ber husband, and the causes thereof, 
if known; 

8, Any other grounds of application which seperate fora divorce, with 
tho reason why a divorce is not sought; and, 

4 The nature of the business proposed to be conducted, and the capital to be 
invested therein, if any, and the sources from which it is derived. 

1814. May have five hundred dollars of community or husband's property, 
Sx. 1814. The applicant may invest in the business proposed to be con- 
ducted a sum derived from the community property or of the separate property 
of the husband, not exceeding five hundred dollars. 
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1849, Fipterttna of predoasear Ga titayeRdatoe 

Src. 1849. Where, however, one derives title to real property from another, 
the declaration, act, or admission of the latter, while holding the title, in rela- 
tion to the property, is evidence against the former. 
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1850. Declarations which are a part of the transaction. 

Sxo. 1850, Where, also, the declaration, act, or omission forms part of a 
transaction, which is itself the fact in dispute, or evidence of that fact, 
declaration, act, or omission is evidence, as part of the transaction. 
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Coast Rop. 274 (N, ML). 

Subd 3, Parties to an action ‘est 
exeoutor.—This applies not only to parties sidered, 
1881. Persons in cerlain relations to parties prohibited. 

Seo. 1881. There are particular relations in which it is the policy of the law 
to encourage confidence and to preserve it inviolate; therefore, a person cannot 
‘be examined as a witness in the following eases: 

1. A husband cannot be examined for or agninst his wife, without her con- 
sent, nor a wife for or against her husband, without his consent; nor can either, 
during the marriage or afterwards, be, without the consent of the other, exam- 
ined as to any communjeation made by one to the other during the marriage; 
‘but this exception does not apply to a civil action or proceeding by one against 
the other, nor to a criminal action oy proceeding for a crime committed by one 
against the other; j 

2. An attorney cannot, without the consent of his client, be examined as to 
any communication made by the client to him, or his advice given thereon in 
the course of professional employment; 

8. A clergyman or priest cannot, without the consent of the person making 
the confession, be examined as to any confession made to him in his profes- 
sional character in the course of discipline enjoined by the church to which he 
belongs; 

4. A licensed physician or surgeon cannot, without the consent of his patient, 
be examined in a civil action as to any information acquired in attending the 
patient which was necessary to enable him to prescribe or act for the patient;* 

5, A public officer cannot be examined as to communications made to bim in 
official confidencé, when the public interests would suffer by the disclosure. 
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1906, Record of foreign country, how authenticated. 

Sec. 1906. A judicial record of a foreign country may be proved by the attes- 
tation of the clerk, with the seal of the court annexed, if there be a clerk and 
seal, or of the legal keeper of the record, with the seal of his office annexed, 
if there bea seal, together with certificate of the chief judgo or presiding 
magistrate, that the person making the attestation is the clerk of the court or 
the legal keeper of tho record, and in cither caso, that the signature of such 
person is genuine, and thatthe attestation is indue form. The signature of the 
chief judge or presiding magistrate must be authenticated by the certificate of 
tho minister or eubassador, or a consul, vice-consul, or consular agent of the 
United States in such foreign country. [Amendnwnt, approved March 24, 1874; 
Amendments 1873—4, 382; took effect July 1, 1874.] 

Certificate: Sec. 1923, tion in some form recognized by law cannot 

Poreign judicial record —A foreign judg- be pire in evidence: Young ¥, 30 
ment wiuoat a statement of the cause of ac- OO4, 

1907. Oral evidence of a foreign record. 

Sxo. 1907. A copy of the judicial record of a foreign country is also admis- 
sible in evidence, upon proof: 

1, That the copy offered has been compared by the witness with the original, 
aud is an exact transcript of the whole of ity 

2. That such original was in the custody of the clerk of the court or other 
logal keeper of the same; and, 

3. That the copy is duly attested by-a seal which is proved to bo the seal of 
the court where tho record remains, if it be the record of a court; or if there 
be no such seal, or if it be not a record of a court, by the signature of the legal 
keeper of the original, 

1908. Tifect of a judgment upon rights on certain cases. 

Sxo, 1908. The effect of a judgment or final order in an action or special 
proceeding before a court or judge of this state, or of the United States, having 
jurisdiction to pronounce the judgment or order, is as follows: 

” 1, Incase of a judgment or Order against a svite thing, fo eae 

the probate of a will, or tho administration of the estate of a or in 

respect to the personal, political, or legal condition or relation of a particular 
Cope Crv, Pnoc.—40 625 
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1939. Writings called for and inspected may be withheld. 

Sro, 1939, Though a writing called for by one party is produced by tho 
other, and is thereupon inspected by the party calling for it, he is not obliged 
to produce it as evidence in the case, 

‘Writing shown to witness: Seo nec. 2054, port, 


1940, Writing, how may be proved. 

Src. 149, Any writing may be proved cither: 

1, By any one who saw tho writing executed; or, 

2. By evidence of the genuineness of the handwriting of tho maker; or, 

8. By a subscribing witness, [Amendment, approved March 24,1874; Amend- 
mients 1873-4, 886; (ook affect July 1, 1874.) 


Subscribing witness; 
1045. When called wy ies care 
afterwards, the subscribing wiieaaa carstorne? 
members anything about the ears on 
recognizes bis signature, perhaps, an is 
fo Lnows ie segand tout le roof of his 
signatare raises a Se re itis only a 
peniapions that he actually saw or ae of 
fe execation: Landers y. Bolton, 26 Cal. 400, 


1941. Other witncases may also testify. 
Seo. 1941. If the subscribing witness denios or does not recollect the exeou- 
tion of the writing, its execution may still be proved by other evidence. 


1942. When evidence of execution not necessary. 

Sxe, 1942. Where, however, evidence is given that the party against whom 
the writing is offered has at any time admitted its execution, no other evidence 
of the execution need be given when the instrument is one mentioned in section 
nineteen hundred and forty-five, or one laced from the custody of the 
adverse party, and has been acted upon by him as genuine, 


1943, Evidence of handwriting. 

Sve, 1943, The handwriting of a person may be proved by any one who 
believes it to be his, and who has seen him write, or has seen writings purport- 
ing to be his, upon which he has acted or been Pistarged and who has thus 
noquired a knowledge of his handwriting. 


1944, Evidence of handwriting by comparison, 

Seo, 1944, Evidence respecting the handwriting may also be given by a 
comparison made by the witness or the jury, with writings admitted or treated 
ns gonuine by the party against whom the evidence is offered, or proved to be 
genuine to the satisfaction of the judge. [Amendment, approved March 24, 1874; 
Amendments 1813-4, 8863 took effect July 1, 1874.) 


Comparison of acre pa is “ oti y oeacteataahet a tn , it in com- 
competent for one to use, for the Watery petent on cross-examination ria soon 


consparing it with the instrument in question, whether the signaturetoan Paptetcbecate in 
awritiag nalsher udcallledoctrantod es tule the action for of comparison is gen- 
by tho party in whose handwriting it ix cl Mine: Neal v. Neal 68 Id. 287. A paper tot 
to be, nor acted upon by him as his own: Beate tiers proper tesa cannot be used 

of Cartery, 56 Cal, 470, Whore a fa te the the he purpose of prig haters 
action is a witness, and testifica Be ay eat! Coast Rep. STUN. BEI 


1945. Same. 

Sze. 1945. Where a writing is more than thirty years old, the comparisons 
may be made with writings purporting to be genuine, and generally respected 
and acted upon as such by persons having an interest in knowing the fact. 
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nar. IV.] 


GENERAL PROVISIONS. § 2104 


2104. Moneys deposited in court, to whom delivered. : 
Src. 2104. Whenever moneys are paid into or deposited in court, the same 
shall be delivered to the clerk in person, or to such of his deputies as shall be 
specially authorized by his appointment in writing to receive the same. He 
must, unless otherwise directed by law, deposit it with the county treasurer, to 
be held by him, subject to the order of the court. The treasurer shall keep 


each fund distinct, and open an account with each. Such appointment shall 
be filed with the county treasurer, who shall exhibit it and give to each person 
applying for the same a certified copy of the same. It shall be in force until a 
revocation in writing is filed with the county treasurer, who shall thereupon 


write ‘‘ revoked,” in ink, across the face of the appointment. [New section, ap- 
proved March 24, 1874; Amendments 1873-4, 394; took effect July 1, 1874.] 


Money to litigants, but placed 
in the hands of a county treasurer by order of 
tho court, subject to the order of the court, is 
liable to taxation, and may be asseased to the 
treasurer by name; and when the assessment is 
levied, it becomes a lien on the money in the 
treasurers hands: People v. Lardner, 30 Cal. 
242, 


The foregoing new section, and many of the 
foregoing amendments to the Code of Civil Pro- 
cedure, are taken from ‘An act to amend the 
Code of Civil Procedure,” approved March 24, 
1874; Amendments 1873-4, 279, The amend- 
atory act contained two other sections, in ref- 
erence to the effect of the new provisions, as 
follows: 


Repealing clause—Rights preserved. 

Be 355. “A previaican of law incodsiatent with the provisions of this act are hereby re- 
pealed; but no rights acquired, or proceedings taken under, the provisions repealed shall be im- 
Paired, or in any manner affected by this repeal; and whenever a limitation or period of time 
prescribed by such repealed provisions for acquiring a right or barring a romedy, or for any other 
purpose, has begun to run before this act takes effect, and the same or any other limitation is 
prescribed by this act, the time which shall have run when this act takes effect shall be deemed 
Part of the time prescribed by this act. . 

Sec. 254, This act takes effect on the first day of July, eighteen hundred and seventy-four. 

Cited in the dissenting opinion in Hibernia 8. & L. Soc, v. Hayes, 66 Cal. 207, 
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APPENDIX. 


INSOLVENT ACT OF 1880. 


AN ACT FOR THE RELIEF OF INSOLVENT DEBTORS, FOR THE PROTECTION OF 
CREDITORS, AND FOR THE PUNISHMENT OF FRAUDULENT DEBTORS, 


[Approved April 16, 1880; Stats, 1850, 316.) 


Anricer L—Gewunat Sunecr ov Tux Act. 


n compliance with the provisions of this act, 
Ris acd shall ba hows aad may" Eeloltec wat iS 


contmeted before tho of the act of 
1880 could be discharged therw The 
in v. Bunce, 3 W 


Act, how cited, 

Skeriox 1. “Every insolvent debtor may, 
discharged from his debts and Mabilitles, 
Inselvon act of eighteen hundred and eighty. 

State insolvent laws.—Fi 
of tnany of the questions 
oporation of state insolvent 
to Norton v. » 23 Am, Doo. 546. 
solvent act of this state of 1852 and the acts 
ameniatory thereof, continued in force liy nee- 
tiou 1522 of this code and the act of 1 are 
disounsed and the California decisions cited and 


pearing w 0 
tn Hundley ¥. Chaney, Id. 109, the court mat 
the question, and decided that the act of 1880, 


arranged by Mr. Cowdery in his work on insoly- 
ency laws, We refor to his book for authori- 
ties in general, and shall here collate the later 
decisions of Tobe toc court upon this subject. 

Bffect of upon state laws,—A 
state insolvent act, though Cee daring 
the existsnce of a national bankruptcy law, is 
ravived on the repeal of law, and debts: 
contracted while the state law was suspended 
toay be discharged under ite provisions after 
it is revived: Boedsfeld v. Reed, 55 Cal. 299. 
Dobts contracted before or after the roj of 
the federal law may be discharged under the 
revived state law: Id.; Lewis v. County Clerk 
Santa Clara Co,, 65 Id. 6D4; Smith v. Cred. 
itors, 69 1d. 267, Whilo the bankruptey act of 
tho United States fs in force, a state may pasa 
‘an insolvent law, but it has no operation until 
tho repeal of the former: Lewis v, County Clerk 
Santa Clara Co., supra; Seatile C. & T. Co. ¥. 
Thowweas, 57 Td. 197. 

Genoral construction of the act of 1880. 
Tt became a question of moment whether debts 


while repealing inconsistent legislation, did not 
take away the right to be from 
one's debts contracted prior thereto while state 
lawa were in existence, to that extent the acts 
Deing consistent. Theroadebtorwas discharged 
from» judgment rendered in 1876, uncer the set 
of 1880, This ruling waa followed in Pomeroy 
¥. Gregory, 6 Id. 102 See repealing clause, 


tec. 68, 
Effect on assignments for benefit of 
creditors, The provisions of the Civil 
Code relative to assignments for benefit of 
creditors were not repealed by the abore act 
of 1380: Heeht v. Green, 61 Cal. 269; Barrail- 
het _v. Fisch, Td. 462. Under the act of 
1802 a debtor might assign under the provis- 
ions of the Civil Code, and thereafter 
in insolvency: Dresbach v. Creditors, Ii 
Bffect on 


pending proceedings: 
68, post, Forms of procedure, even in proceed: 
ings commenced prior to the of this 
ak mast bo regulated according to tts provie 
fons: Streuven ¥. Creditors, 62 Cal, 45, 


Anrteie IL—Voroxtanr Ixsotvencr. 


7 b 
al Yor a 


‘Tho fling of such petition shall 
adjudged an insolvent debtor, 


font 


Sce Cowdery's Insolvency Laws, note to this section, amd to the various sections of this article. 
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‘ ax. 
Appeal, superior court, transmission of 








eaperior court, ti 
rior court, unnecessary delay in 
ringing cause to trial 
superior court, undertak: 
rior court, undertaking, depos 














lieu of 926 
supreme court, appeala by executors, 

administrators, and guardians ..965, 906 
supreme court, to, generally... 963 
supreme court, to, from cases from jus- 

tices’ court. 964 
supreme court 1 
supreme court’s power on. 53 


sureties on, subrogation on ‘ing 
money judgment efter appeal.’ >. 
time for taking. 
transcript, cler 
transcript, minutes of clerk on ti 
no part of 
transcript, stipulation as to correctness 
of. +. 953, 
undertaking on. 
undertaking on, administrator appel- 
lant... 
undertaking on, deposit in lieu of, 
940, 941, 949 
undertaking on, documents, dativery of. 
judgment for. 
undertaking on, execution of convey- 
anco, judgment directing 









































undertaking on, executor appellant. 046, 971 
undertaking on, generally.......941 n., 949 
undertaking on, justification of sure- 

ties. 9 
undertaking on, money judgment. 942 
undertaking on, real property, sale or 

possession, judgiment dirccting...... 
undertaking on, several documents may 

bein... : 
undertaking on, auretics on, liability. 941 n. 


undertaking on, sureties on, paying 
money judgment after op 

undertaking on, tine for filiny 

anndertaking on, trustee appell 

Appearance, accusation against attor- 


findings waived by now-appearance at 
trial 6 
nerall 
Suh and wife 
waived by non-appearance at tri 
dottes, written, is 


special. 





. waives service +408, 416 
Applications, repeated, for same ‘os, 
prohibited .........essseeeeeee 1 
Appraisement, estates of deceased per- 
160, 1444 of neq. 1478 ot neg, 

of ward's estate. . a 

Appraisers, appointinent at chambers 
appointment by superior court. 
appointment includes what. 
appointment on ward’s estate. 
daty of, 












Apprajsers, anty © of, as to homestand. 
lnventory to ed by. 
of after-discovered pro} 
report of, on mere 
report, how con 

orn. 
whe are, and by whi 


Apprentices, county court ® Juried. 
Arbitration, adjournmonts. 


peal. 
ward 
award, ex equo ot ‘bono niay be! 
award, in part 
award, frolude, what to. 
award, indefinite....... 
award, modifying. 
award, vacating 
award, when to bo made 
superior court, jurisdictio: 
exceeding powers. 
generally. 

arin 
judgment on award 
misconduct of arbitrator. 
modification, means: for. 
oath of arbitrators. .... 
oathi 



































partner's powers, 
penalty in submission, equity 
lieve against, . 
powers of arbitrat 
Teal al property, title canno’ 





1 

rev wecntion’ grounds for 1 
setting aside 1 
subjects of 1 
submission, is discontinuance of cause.128 
1 

1 

1 








submission, making order of court. . 
submission, revocation of, damages on. 
submission, writing, must be in. 

three arbitrators must meet, bu 
























bail of defendaut, exonerated iy death 
of defendant... 

bail by defendant, justification 93— 

bail by defendant, new undertaking to 
be given if other hail,taken.. 

bail by defendant, proceeding against. 

487 n., 

bail by defendant, qualifications of.494. 1 

bail By defendant, reducin, st 

bail by defendant, res: 

















bail by defendant, sufficiency of certié- 
cate of judge or clerk of... ..... 

bail by defendant, sufficient discharges 
sheriff. . a 





bail by defendant, waives irregulari 48: 
causes for arrest. . 
constitutional provision 
contempt for 
death of defer 
deposit in lieu of bail... 
deposit. bail may be substituted for... 
deposit, judgmentto beapplied to satiafy 















Estates of deceased persons, debts, 
ment of, rebate under. 

abs, payment of, sickness, 
debts, property chargeable with. 
distribution. 1634 





















/Gistribvution, lcirs may contest all inat- 
ters. safes 1636 
distribution, final, generally. 1634, 1665, 1666 
distribution, tinal, non-residentdecedent 1677. 
distribution, final, notice of application 
for. Ne 1668 
distribution, final, order for. 1666 
distribution, final, partition on...1673, 1685 
distribution, fi taxes. 1669 


distribution, leg P 
marshaled for payment 
distribution, partial, application for, 
notice of .. F§ oo 
distribution, partial, application for, 
resisting. . 
distribution, partial, bond on 
distribution, partial, costs. 
distribution, partial, legacies, payment 
of, or giving bonds 
distribution, partial, order for. 
distribution, partial, partition on ..... 1661 
distribution, real property, recording 
order. ‘ 
distribution, taxe: 
embezzlement of estate, account, citing 
persons to... 
embezzlement of 
embezzlement of estate, citation, dis- 
obelience to. 
embezzlement of est 
closure by imprisonment 
embezzlement of estate, damages double 1460 
embezzlement of estate, letters, before. 1458 
embezzlement of estate, penalty. ...... 
exccutors and administrators, abseond- 
ing, cte...... hes . 1630 
exectitors and administrators, accounts, 
et ahs sie 161 
executors and administrators, account 
of receipts and disbursements, and 
claims allowed 
exccutors and admi ra 
J after authority revoked. 
executors and administrators, account 





















































attachment for disobeying citation... 1627 
\excentors and administrators, account, 













Ginal......... =. 1652 
executors and administrators, account 
final, neglect to render............. 1653 
executors and administrators, account, 
hearing....... 1636 
executors and administra it, 
objections to. . 1626, 1635 


executors and administrators, account, 
petition for citation for, at third 
term... eee eee sone +» 1623-1625, 

executors and administrators, account, 
separate, each may keep. 1698 n, 

executors and administrators, account, 





settlement of. . ee s+e+ 1633 
executors and administrators, account, 
acttlement conclusive. ++ 1687 


i executors and administrators, account, 
settlement, proof of notice 1638, 

executors and administrators, ity 
WORCUAEG (57s ce casscnvns: +++ +1631, 1632 








708 INDEX. 


Estates of deceased persons, ex 
tors and administratora, action, ¢ 
those to whom letters issue need 
joined... 

executors an 





Ly and against, generally . 
executors and administrators, act 









ances, etc... ware 
executorsand administrators, author 


territorial limits of... 
executors and administrators, K 
former executor, etc., action by, ¢ 
executors and administrators, chal 
with all estate. . one “ 
executors and administrators, cla 
must not purchase... . 
executors and administrato 
disqualified, power fi 

¢ executors and administrators, com 
sions........ tenes s 
executors and admi jtrators, com: 
sation, etc............. a) 
executors and administrators, ¢ 
ponnding debts........ 
executors andudministrators, conter 
removal for... 
executors and administrators, cost 
Lowell iensniie is wee clk ge o08 1350 
executors and administrators, cou 
may employ. 
executors an rators, debt 
discharged by appointment as ex 
tor ae ee 
executors and administrators, debts 
collected without fault. 
executors and administrat 
administrator. . 



































executors and administrators, exec 
of executor... . 

executors and administrators, expe 
necessary. 

executors and administrators, for 
executor, etc., action.on bond of 

executors zu administrators, fra: 
lent conveyance by testator . 

executors and administratora, fa 
investment of, United States or ¢ 
fornia securities 











executors antl administrators, gaard 
also, cannot act for infant, sath ea 


exccutors and admin: 
rights against. 
exccutors and administrators, 
tent, what to be done... a 
executors and administrators, jadgr 
against... 3 
exccutors and administrators, liabi 
personally... : 3 
executors and admii 
profit of estate. 
executors and admi 
of administratrix....... 








trators, hi 
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Evidence, declarations, predecessors in 
1 


title 
declarations, proof on trial 
declarations, res yestw, part of. 
declarations, will competent evidence 

to prove testator’s marriage. ......1853 n. 
deed, construction of. 
deed, vary, parol ev 

admitted to. 
de facto officer. 
defendant, must prove what. 
definitions of . 
degrees of 
delivery, impo 
































demonstration, not required. 
deposition, anendinganswer, effecton. 
deposition, commissioner's certificat. 
deparition, defined 

deposition, generally 
deposition, notice of appointment. . .2032 n. 
deposition, objection to evidence. . ..2032 n, 
deposition, postponement of trial for .. 2027 
deposition, question and answer, must 

in form of 

deposition, sis 
deposition, state, out of, how taken. 
2024-2028 
deposition, state, out of, when may be 

taken . 
deposition, state, within, how taken. 
4-2031-2038 
deposition, state, thin, when may be 









































2021 


descriptions, generally, estraation, 
detainer, unlawful, 
detinua, “ Reple 
diroct, what it is. 
disputed facts to be proved 
divorce, confession of adultery alone 
not sufficient . 
effect of, jury to judge of. 
ejectment .. 
engravings, ete. 
entries in books 
errors and defects disregarded. 
escape, mitigation of damages, 
established by law, whatever is, is ju 
cially recognized 














examination, direct. 
examination, oral defined. 
exceptions, . 
executor, admin 


exempt property, evidence in ac 
recover value. 
expert, evidence 
fact, questions of, are fo 
facts which may be proved on trial 
ferocious animals.. 
flags, judicially recognized. 
forcibio detainer in. 
forcible entry in 
foreign law’ pres 
this atate. .. 














frauds, statute of, agreement not 
performed within one year. 
frauds, statute of, goods, sale of, two 
hundred dollars 
frauds, statute of, guarantee. 
frauds, statute of, land, transfer of. 
frauds, statute of, lease... . 
frauds, statute of, marriage, promise in 
consideration of... 
tras, tatute of, implied trust 
implied. 
frauds, sta! 
frauds, statute of, wri v4 
vary... 
gold sola we ipricots 
js sold, price of drinks exceeding 
"tive dollars irrecoverable “a 
heirs or representatives, action by, for 
causing death....... 
higher, is presumed ‘s adverse if lower” 
produced 4 
historical book: 
husband and wife, parties 
identity presumed from sar 
impeaching witness. 
in ebitatus assuin 






























































ment. 
indirect, what is 
indispensable, what is. . 
indorsement, proof of 
inference. . 
inference, ‘when it arises.. 
innocence presumed. 3 
instrument, construction of 
instrument, executed how. 
instructions, general, on 

jury ; 
insurance, fire, conditions. . 43 
intent, unlavwtal, protumed, from un- 

lawful act, 
interpreter . 
interpreter of writings. 
issue, facts in evidence, as to. 
judge, witness, may be. 
Jadgment, action on .. 
judgment, action to set aside. 
judgment estoppel, under. 
judgment, foreign, collat 
judgment, foreign. 

















juigiment ‘roliy forciguy ‘must’ contain 

statement of. cause of action, 1 
judicial evi 
judicial notice. 
jaror, witness may be. : 
jary, general remarks on evidence for.. % 
justification 437 





















knowledge of court. 
knowledge, judicial. 
knowledge, judicial, cow 
jury to accept. 
knowledge, personal, 
testify from. . $s 
law, foreign country, how proved. 1900-19 
law of, binding on all tribunals. 
Jaw, organic, what is. 
law, questions of, for court 
law, sister state, of, how proved 
law, statutes, what are........ besaane LO 
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sro, 
Evidence, presumption, disputable, fire- 
company records, “Other Presump- 
tions” “i - 1963 
sumption, disputal ign 
Pepto, noting ‘within juriediction.-. 
presumption, disputable, foreign law 
are samo as laws of this state.... .1963 n. 
presumption, disputable, generally... 1963 
presumption, disputable, higher evi- 
dence is adverse, if lower produced. 1963 
presumption, disputable, identity... 1963 
presumption, disputable, indorsement 
of note, ete., where made. 1 
presumption, disputable, innocence: 
presumption, disputable, issue, all 
. ters in, passed upon. . 
presumption, disputable, 
obeyed a s 
presumption, disputable, legitimacy 
presumption, disputable, letters mailed. 1963 
presumption, disputable, marriage... 1963 
presumption, disputable, moncy paid 
to a person was due to him - 1963 
presumption, disputable, negligence 
from accident by earrier, “ Other Pre- 
sumptions”...... 1963 n. 
presumptior putable, ju. 
sivg judicial record correct. . 1963 
presumption, disputable, notarial pro- 
test, ‘Other Presumption -++ 1963 n. 
presumption, disputable, obligation de- 
livered up paid -. 1963 
presumption, disputable, official duts 
duly perforined....... .....0 
presumption, disputable, other ones. .1963 n. 
presumption, disputable, partnership... 1963 
presumption, disputable, possession im- 
ports ownership ++ 1963 
presumption, disputable, printer, etc., 
affidavit of, “Other Presumptions”. 1963 n. 
presumption, disputable, public cficer 
de facto, appointment of. . -. 1963 
presumption, disputable, regimental 
records, * Other Presumptions”. . .1963 n. 
presumption, disputable, rent, last re- 
ceipt for. 2 sees 1963 
presumption, disputable, sheriffs return. 262 n. 
Presumption, disputable, short-hand 
notes..... . +» 270 
presumption, disputable, stock, sales 
of, for delinqnentassessments, “Other 
Presumptions”. 
presumption, 
evidence adverse 
presumption, dispu: 
has conveyed to cestui que 
presumption, disputable, unlawful in- 
tent s 
presumption, disputable, writing thirt 
years old. 
presumption, disputable, jury must 
find according to 
prima facie ...... 
Prima facie, boards, entries by... 
Prima facie, charts |. 
Prima facie, decedent's on 
prima facie, historical books. 
prima facie, justice's docket. 
prima facie, inaps.. 
Prima facie, officers, entries by. . .1920, 
prima facie, orders not final, a - 1909 
prima facie, patent, state, ‘Recitals”. 1962 n, 
prima facie, Phonographic reporter’s 
notes, transcript of.........+00+ ‘ 




























































o 


















Prima facie, third person, oblig 
evidence against him is « 
against party. . 

primary, 












af, 

Proof” order of 
proof, rebutting . 
proof, what is. 
protest of nota: 

‘Presumption: 
publication, proof of by affiday 
purchase, certificate of, proves 
quieting title, to land. ...... 
quieting title, to money or obli 
quitclaim deed, effect, ** Recits 
real property, transfer of, 
recalling witness 
receipt, payor en to 
receipt, written, may be conti 

by parol evidence . 
recitals, effect of. 
recognizance . . 
record, estoppel when 
record, judicial foreign. . .. 
record, judicial, foreign admira 
record, judicial, copy when adu 
record, Judicial jurisdiction, w 











effect, 
record, , 
sumed correct. 
record, judicial, papers need no! 
tened together . 
record, judicial, state, 
record, judicial, state, justice a 
of sister .. oa PA 
record, judicial, state of this, o 
or United States, how proved 
record, judicial, what......... 
recor, public, of private ¥ 
proved, how. 
record, removal of, not allo 
by order. 
redeem, a1 
re-examination 
refreshing memory 
relevant, must be’. 
relevant, what is 
replevin. é 
res geste, declarations as to... 
representations as to credit no: 
ing if not written 
reputation, common 
return, sheriff's, is prima facie. 
riot, damage caused by 
satisfactory, what is 
science, books of 
seal of court, ete., judicially reco 
seal, makes ho difference in writ 













































m4 


a0, 
Evidence, witness, trath, presumed to 
spel 1847, 2051, 2052 
witness, unable to , previous tes- 
timony may be given in ovidence... 
witness, will lost, more than one neces- 
sary. 
witness, writing shown to, may be ja. 
spected by adverse party. 2054 
work and labor. . 1870 n. 
work anil labor, ** Master and Servant 




















writing, aeknowiodgment pees 1948-1951 
writing, alteration i 
writing, called for an 
not be put in evidence. 
writing, charters, construction of . 
writing, comparison 
construction of, description 
generally... -2077 n, 
writing, construction of, description, 
nveyances of real property 2 2077 
writing, construe, court must 3 2102 
writing, contents, how proved . : 
writing, contents of, when admissible - 1810 
writing, contract, construction of....1859 n, 
writing, contract reduced to writing, 
no other evidence can be given of it 
- 1856-1860 n, 
, custody of adverse party in. 
1, decedent, entries by 
4, deciphering, experts 
deeds, construction of. 
ing, destroyed, proving contents of 1858 
ries eupied from one book 
‘hen deemed originals... 1947 
8s, generally , 1946 n. 
ceuted, how 
g, execution, ailmission of . 1942 
exceution, how proved... .1940-1945 
, foreign language, experts may 
























































testify as to meaning. . 1863 
writing, fraud, evidence to vary. ....1856 n, 





writing, general acceptation, terms to 
be construed by .. 1861 
handwriting, how proved.1943, 1944 
writing, kinds of, public and private... 1887 
writing, lex loci. 1857 
writing, lost or destroyed, proving con- 
tents of... 
writing, mistake, evidence to vary . 
writing, notice to produce 
writing, original must be "produced 
when. 

























writing, ’ brvato, public records of 
‘iting, private, public records’ of, 
proved how 

writing, privat, seal and ‘unsealed, 
pet 











writing, proved by witness, must be 
ead before his testimony closed, 
writing, public 1833, 1 
vriting, publ 
writing, public, 
mil st state 
writing, public, 
De supplied. 
writing, seal m 
writing, shown to ‘witness, may be in- 
spected Ly opponent. . 2055 












certificato, ‘what 
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Evidence, writing thirty years old. 1945, sa 
writing, two interpretations, capable of 1506 
writing, undecipherable, experts may 


356 a 
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ee public, classes of judicial rec- 







writings, public, classes “of, private 
writings. » 1804 
writings, public, classes of, public ree- 

ords of . st 
writings, pa 





jentaenh, public, laws, statutes, etc. 
1885-198 





writings, public, offic 
proof of oe 
writings, Public, state or county of any, 
certitied copy admissible. .......... 
writings, surrounding 
admissible 
tion. 





1901 


circumstances 









deemed excepted to, what 
either party may take... 
evidence, irrelevant and incompetent, 








generally 
fadge out of office may settle 
judgment after... 
judgment roll, in 
judicial officer ot! 
cision of. 
nonsuit not a waiver o! 
new trial, when necessary on motion 
for. i 
ceptions thust appear o! 
Teferce's report, to. 
refusal to alow, supreme court may 
allow. 
repetition of, unnecessary on same point 
645 











of evidence... .. 
wettlement, mode of. 
apecitic, must be. 
taken how aud w: 
Execution, assistance, 
book, execution “ 
choses in action, levy on 
claims of {bird persons, indemnity etc. 
689, 691.0 
209, 1211 
where undue proportion 
paid by joint debtor 
county, cffect of making new. 
county gy bei issued into any. 
credits, levy 
death of Gulgment ‘credit 
death of jurginent debtor, effect of. 
debts, levying on 
debtor of execution 
sheriff. 
ejectment, in 
enforcing on sheriff. : 
executed, must be and how . 
executed, power of sheriff ccases 
OxeINptiONs...... seve eeeee en 
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Forcible entry, eto., landlord and ten- 
ant, notices. = 
landlord and ter y 
landlord and tenant, under-tenant. . .1161 n. 
landlord and tenant, waiver of forfcit- 
ure 
lesseo of tort-fenaor not liable 
new trial. . 
occupant, who 
parties generall 








































possession of plaintiff. y 
practice, etc. . a 
rent as damage: 1174 n, 
summous, alias in lien proceedin, 1167 


summons, form, ete 
summons issuing, re 
summons, service, etc : 
supreme court, jurisdiction in cases of. 52 
tenant in common. 1159 n. 
title, questions of 
trial, defendant's 

trial, determined, ty. what 
trial, jury. 
trial, plaintiff's case 
unlawful detainer defined. 
unlawful entry 














Foreclosure, allot 
etc. 
account, taking. 
action for, when it lies 
action, one only. 
apportioning debt. 
assignment of debt, effec 
assignment of land, effect 
assistance, writ of . 
counsel fees to Le fixed by court. 
counter-claim. . 
deceased mortgagor, 
due, debt not al 
entry by, mortgagee 
estate of deceased person 
estoppel, effect of mortyago as.. 
exclusive remedy 
execution on 




















injunction...... 
installments, ete 
interest, comput 
intervention 
judgment . 
judgment, docketin, 
judgment, orders anelllary to 
jens. 

limitations, statute o 
lis pendens 
marshaling 
mortgage generally 





















Pleading, wri 
pledges and liens 
possession, mortgagee i 
power of sale. 











surplus, after sal 
tax title. 
tender 
vendor's lien 
waste 
Foreign will, proceed 
Forfeiture, ity of sheriff . 
limitation of action for 
‘on execution sale withor 
place of trial for. % 
relief of tenant ay inst, of lease .. 
Form less respected than aubstunce. 
Franohise, usurpation of 
Praud. Sce AkkrEsT AND Bart. 
Prauds, statute of See Evipe: 
Fraudulent transfers, gencrall 
Furniture cxempt from execution 
Future, present tense includes. 
Garnishce, attachment on. 
Gold coin. See Mo = 
Gold-dust, exccution, seized 
returned at current value. 
Grand jury, ballot-box....- 
county court, at each term of 
definition of : 



































cual Code regulates proceedings... 
Guardian, accounte of. ae 
ad litem, 





probate proceedings . 
allowance to. 
appraisement. 
authority, terri 











bond, sureties’ qualiti 
chambers, power of judge at . 
debts, payment of... 
debts, recovery of 
duties of . 
expenses, ete. 





























inventory . 
letter: ved not is 
limitation of actions for recovery 
Property 

lunatic, of. 
lunatic, of, confinement of, by. 
Innatic, of, duties..... 

lunatic, of, homestead, sale of. 
lunatic, of, powers . 
lunatic, of restoration to ‘cay 
lunatic, of, who is. . 
maintenance, ete. 
management of 
-marriage. 

minor, of. 
minor, of, 
minor, of, a 
minor, toni 
minor, cour 
minor, duties . 
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Tusolvency, answer to opposition to dis- 
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Insolvency, counter-claim, allowed. 


charge.....+ Poe & 
appeals, when allow 
sore from judgment, 64 
assignee, how elected 15, 
assignee, where to reside. 13 
assignce to file bond. 15 
assignee, court to appoint. . 16, 33 
assignee to recover all estate.......18, 22 
assignee to prosecute actions. 18 
assignee may re 20 
assignee, appointment revoked .....20, 33 
assignce, liability of. . 20 
assignee, powers and authority of 20 
asajgnec to convert estate into money. 25 
assignee to keep accounts. 25 
assigneo allowed expenses. 27 
assignee to file and verify account 29 
assi:znce neglecting to file accounts., 33 
assigneo to deliver estate to auc- 

33 
assignee, discharge of. uw 
assignee to make schedule. 4 
assigninent, clerk to make 7 
assignment, operation of. 7 
sasignment, copy of a3 9 +18, 19 
assignment to he recorded. 19 
assignment, when void 55 
assigunent, fraudulent 55 
attachments. . 21 
attachments, when v 7 
attachments, fraudulent. . 55 
attorney. creditor represented by. 59 











attorney's fee, 
auction, sales at 
to suits, discharge 
Vail, liability for. 
Dills, delivered up 
bond of petitioning creditors 
bond - assignee. 

Dond of assignee on apy 
Lond of, court to fix, ised 3 
Donils, delivered up. 
Looks, delivered yp. 
books to bo kept. 
businese, place of. 
certificate of discharge 
civil actions, practice. . 
clerk to keep minutes of meeting of 



































creditor 15 
claim, failure to prove 32 
claim, witness examined respecting. 47 
composition with creditors. ....4 a 
concealinent, har to dischat 52, 53 
conflicting acts 63 
consent to dis 66 
contracts, liability on. 39 
contempts, when allowed, 6L 
contempts, appeal in rr 
contesting accounts. cr 
contest of discharge. 53 
contingent liabilities 40 
contractor, joint. . 52 
conveyance, fraudulent. 55 
corporations, may apply 36 
corporations, not diachar el 36, 
corporations, included in * 62 
costs to be deposited, sy 7 
costs in attachment suits 65 
costs to be recovered, when. 65 
costs, how awarded. 65 
costs, execution for. 65 
court may examine debtor, or others. 47 
couuter-claim, not allowed. 1, 43 








creditors, ordered to meet... 
creditors, not allowed to sue. 
creditors, petition by, fnvelaptary: 5 
creditors, who to share in divi 

creditors, when not to sue. 
creditors opposing discharge 
creditors, frands against 
credits, mutual... ... 
crimes against creditors. 
damages, recovered by assignee. 
death of debtor 





















debts, proved when mo! 
debts, ft proved no suit allowed. 
debts, when not allowed to be proved. 
debts, created by fraud. 
debts, preferred: ...... 
debtor, examined on oath. 
debtor, meaning of . 
default of debtor. 
defalcations of officer 
demanis,,what may 1b 
demurrer, to petition. . 
depositions, how taken . 
discharge, what debts from. . 
discharge, effect of....... 
discharge, debtor may’ be 
discharge of assignee - 
discharge of partners... - 
discharge, if refused, creditors may 
sue. sabi 
discharge of debtor. 
discharge, when not granted 
discharge, form of 
discharge, oppositi 
discharge, fraudulent . 
discharge, dividend 
discharge, refusal . 
dismissal of proceedings 
distribution, npartneralip effects. 
dividend d 
i send paid into court. 
dividend fot disturbed. 
dividend, partner's eatates 
dividend, contingent liabilities. 
dividend, who not allowed to 
dividend, in certain cases . 
effects, wrongly disposed of. 
embezzlement... * 
estate to be described . 
estate, interesta in. . 
exainination of persons 
exceptions to accounts. 
execution, property exempt from . 
execution stayed 
execution for cos! 
exempt property, schedule to contai 
exempt property set apart. 
evidence may be taken. 
fee of clerk . 
feo of assign: 
filing petition, 
fiduciary capacity, debts erontel in, 
fraud, lar to discharge. . . 
fraud discovered after discharge - 
fraud, evidence of. . 
fraudulent preferences, 
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sro, 
Interest, contractu, ex, ‘ble after 
breach at same rate as before...... 426 n, 
contractu, ex, in actions not ex con- 
tractu... 2 
definition of. 
foreclosure, rebate on 
jud, 
legal... 
Joan iinpo 
rate specified deemed annual . 
waiver of 
Interested, ju 
Interpleader, ‘generally. 


Interpreter, general 
of the Italian langua, Be 

Intervention, generally 
nonsuit, etc., effect on. 

Irregularity, new trial for 

Irrelevant matter, striking out. 

‘Issue, calendar 
definition of . . 
definition of, justices’ courts. 
fact, of, raised how. 
fact, of, raised how, j 
fact, of, tried, how.. 
fact, of, tried, how, justices’ cou 
jury, waiver of 
jury, waiver of, justices’ court. 
fav of, judgment on 
law, of, raised how. 
law, of, raised how, justices’ court. 
law, of, tried how. 
law, of, tried how, justices’ court. 
special 

trial, bringing on 





























Joint authority, majority may act 15 
Joint debtors, contribution. . 709 
execution on judgment against in, O82 

judgment, proceeding inst tl ose 
Dear earal alerts ee 989-994 
several, some only served 414 

Judges, ‘appeal, undertaking on, power 
to fix amount of... 943 





appeal, undertaking on, power to ite 
Justification... 
arrest, order for, by. 
attachment, releasing 
torney agreod on by 
attorney must not act as.. 
attorney must not have partner 
by agreement of parties. . 
chambers, power at superio 
chambers, power at, supreme court. . 165, 
court, holding in another county... 
commission to take evidence without 
state, power to issue. 
county other than Ms, own, ieiding 
court in. 
disqualified, wh 
elect:on of. 





































to, power 
injunction, dissolving 








injunction, granting. . 6 

inspection, power to order..... ...... 1000 
jury, to assist at drawing. 222/815, 216 
partner, must not be of attorney...... 173 







Prisoners, power to discharge. 


pro tempore. 73 
Tesidence, superior 158 
residence, justices of the peace....... 169 


Judges, supreme court, citizenship 
residence. . 
supreme court, quorum ’ 
witnesses, may be, in own courts 
Judgment, administrator, etc., agai 
‘amended complaint on, by dctault, 
amendment. . i 
amount excessive... 





















attack on, direct. . 
attorney, on accusation of 
authent 
book 


costs, included in, 
court always 0] for, superior. 
court always open for, supreme 
conclusive, when. 
confession, entering. 
confession bj 
counter-cl 
contempt for... 
contested elections 
controversy without action on 
currency, in. 
death alter ver 
deceased person 
deed, setting le. 

default, by, 4 esigumnent of. 
default, by, entry of . 
default, by, foreible entry, ete. 
default, by, generally 
default, by, vacating. 
defects to be disregarded 
definition of . 
demurrer on. 
dismissal, of. 

































try of 
docket, transeript for another county 
dollars and cents, money judgmen 
“must be in 


Sctitious names, amending 
fidaciary eapecity, money rsccived in. 








five years, enforcing after. 
forcible entry, ete. 
foreclosure. 
foreign .. a 
further consideration, reserving for a 
iment on, ete. 
gold coin, ete. 
inadvertence, relief. 
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notice, ete 






., ‘ 
mechanic’s, oe improvement on 1191 
mechanic's, impaired only by written 


. 1201 







iy = 
mechanic's, notice to owaer of labor 
done, et 
mechanic's, owner, who 
mechanic's, parties to action...1190 n., 
Payment of contract price. 1184 
echaniwe, practice, rules of 
mechanic’, priori 
echanic’s, Property aabest 03 













mechanic's, subsontractors 
ships, ete. 
thrashing machines, laborer’s, on. . ..1183, 8. 
wages, etc., attachment. 1206 
wages, etc., disputing claim, procedure 1207 
wages, etc., estates of deceased per- 
sous... 
wages, otc., execution 
wages, salaries, etc. 
Lgasmivg| absence frot : 
absence from state, fore ra 
tion on ope351 
344 



















accrual of cause of acti: 
acknowledgment in wi 
“‘action,” 








ing. 
meaning of, in thia portion 



















of code... 363 
administrators 353 
alien enemy... 34 
amendment of complaint, effect of... 473 n. 
answer or gfound o “AT m., 498 
appeal, reversal on, 

Ho 

341 
bail-bond in criminal action. 340 
banks, 348 
battery. 340 
commencement of action 350 


constable, against .. 
continues to run notwithstanding code. 
contract, 

contribution. 
conversion 
coroner, against. 
corporation, pen: 
credits, mutual, 
criminals . 
county against 

















current account. 344 
death, effect of 353 
death, negligence or act causing - 330 





Acceaged person, claim against estate of 353 
demurrer to answer on ground of. ....444 n. 
demurrer to complain on ground of. . 430 n. 











disability, more than one. 
disability must exist when right o 
tion accrues. 
effect of statute 
escape . 
execution, time for issuing. 
executors. 
false imprisonment. 
five years. 
‘ree 
y agreement 
foreign corporation, abeence from 
























country, reciprocity clause 
foreign judgment, not an instrume 

writing executed out of this sta 
forfeiture 











generally, where not 
guardian’s bond, action on........ 
guardian, recovery of property soid 
Infants 
injunction, effect. 
insanity 
insanity and fraud 
instrament in writing 
instrument not in-writing. 
igment, action on. 
Jadgient foreign, not an instru: 
_ in writing executed out of this st 
ity created by statute 






























married women. 
mesne profits. 


Moxican grants. 
mistake ...... 


mortgage. 
mortgage, suit to redeem. 
mutual account. 
negligence, causing death 
new promise 
‘occupation . 
official, agains! 
one year........ 
open account... 
part payment. 
patent, effect of 
patent, void. 
Penalty. 
nalty, corporation 
Pooploy claitn of, for real Property, 











pleaded, if not, waived 
Presumption as to possession - 
hibition by statute, injunction, « 











qui tam. 
real property, actions or defenses a 


ing out of title to...... 
real property, adverse possession. 
real property, adverse possession, ia 

Jord and tenant... « 
real property, adverse ion, un 

ple at = 
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Parties, statute, person authorized by, Partition, trial 
may sue without joining beneficiary, 360 _ unequal com) 
stockholders, in corporations. 379 n. 
striking out.......... 47: estate of dec 
substitntion of defendant. 386 firm name, st 
sureties liable on separate instruments special. . 
may be sued in one action. 




















tenants in common, joint te Ivprtsoxy 
parceners, owners in severalty join- attachment f 
ing as plaintiff ‘381, 384 disobeying m 
trustee may sue without beneficiary... 369 failing to pro 
unknown, may be described by ficti- fines, actions 
tious names. . fines, for con 











usurpation of otfice or franchise. fines, juror n 
Partition, abstract of title, and expense fines, on stat 
thereof . 799, 800 fines, usurpa 
allowance for expenditures for common practicing as 
benefit . P i 


















contingent 
costs... 


conveyances . 

conveyances, recording. 

disbursements, interest on. 

easements. . 

expenses, apportioning 768 

expenses incurred for common beneiié, 708 Person, inclac 
2-801 


gencrally. Personal inju: 
ardian, consent bj 795.1772 _ who may suc 
jomestead . 





Personal proj 
incumbered property . Pho! phic 
infant's shares 

intervention . 
investments bye ler! 
judgment. 
jasette 
jien on undivided interes 
ien-holder, marshaling properties. 
lien-holder, purchaser . . 788 qualification 
lien-holder, recorded rights...754, 761, 762 _ transcript of 
life or years, estate for. how set out... 770 Phrases, how 
life or years, tenant’ compensation.778, 772 Physician, ju 





686 none, clerk t 
769 oath. 
Ti2 report, p1 





















lis pendens must be filed 755 ivileged’ca 
lunatic’s shares Place of tri 
new trial. must de 
order, for. affidavit... 

partial . changeof, ex: 
parties . +367, 389, jit change of, fc 
purchasers, not referees or guardians.. 783 change of, 


referee. 759 n., 761, 762 change of, qe 
referee, report of. «+ 765 change of, pi 
referee, report of, Indien thereon... 766 change of, r 








referee, sin, recording , 
rights of al change of, ti 
roads. change of, w 







sale 
sale, cor 
alo, credit, on security . 


764 counties, act 
785 county, any, 
7] defendant's 




















tale, lots . 782 depart from 
sale, proceeds, incumbered property .771 TA about to.. 
sale, public, to be... disqualificati 
sale, referee’s report o} foreclosure, 
sale, terms of, court to direct. forfeiture, ac 
sale, terms of, to be published impartial tri 
local, when 
officer, or pe 
act done b 
summons, service by publication parti 

tenant, for years jess than ten Penalty, ‘acti 
Mffocted........eeee sesseenoeesees 767 probate proc 
tenant, unl i 80, 788, 780 eeeeeeee 
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: ano, 
Usurpation of office of franchise, gen. ‘War, cause for removal of court .. 
seeeee effect on statute of limitations... 
judgment. 805, 806, eeeee 426 m, 497 
name of person ‘entitled ‘to office to be execution, after... 2 
tet forth in complaint. . 

new trial, 
Office, title to. 
proof 





‘quo warranto abolished ‘802 

relator, socurity by. tenant, by. 

acire facias abolished . tenant in common, by 

several claimants, rights of, may be de- Will. Seo Estates of DuckAaney 

* termined in one action. 898 BONS. 

Vacancy, in of in office of judge does not af- construction of ....2....00-.0005 

fect proceedi delivered to probate court, to be. 

in office of fustice ‘of peace evidence of, what required 























in office of superior judge. includes codicil 

in office of supreme judge. probate of. ‘ 
yaur poe, fenerally oi revocation of. - 

re ‘exponas, generally . witness to, may prove sanity of | 
Venire. See Jury. e is sed 3 


tor. 

‘Venue. See Piace or Ta1at, ‘Withdrawal, acti 
et ‘Witnesses. See Evin: 
624-628 Words, meaning of 
‘Writ See ArTracu: 

Srumons, etc. 
definition of . 
issuance gene 
issuing at chamber 

seal required. 

rerice: by telegra 
‘Writing, execution of, 


















Grctudeo’ printing. 
inspection of . 














